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FOREWORD

This document contains the printed proceedings and contr ibuted  
statements on a varie ty of bills and resolutions introduced into tho 
92d Congress affecting the war powers of Congress and the President.

The Subcommittee on National Security Policy and Scientific 
Developments held only 2 days of hearings on these proposals be­
cause of the extensive hearings it conducted in 1970 on the samo 
subject.

Those hearings, printed  under the title “Congress, the President 
and the W ar Powers,” resulted in full committee and House approval 
of a war powers resolut ion near the end of the  91st Congress. When 
the Senate failed to act, however, th e resolution lapsed with the final 
adjournment of that Congress.

As chairman of the subcommittee, I reintroduced a slightly modified 
version of the House-passed resolution into the 92d Congress as 
House Jo int Resolution 1. The text  follows:

[H.J. Res. 1, 92d Congress, first  session]
JO IN T RES OLU TI ON Concerning the  wa r powers of the Congress an d t he  Pr esi den t

Resolved by the Senate and House of Representatives of the United States of Amer- ica in Congress assembled, Th at the Congress reaffirms its powers under tho 
Constitution to declare war. The Congress recognizes that  the President in cer­
tain extraordinary and emergency circumstances has the autho rity to defend tho 
United Sta tes and i ts citizens without specific prior authorization by the Congress.

Sec. 2. It  is the  sense of Congress th at  the President should seek appropriate consultation with the Congress before involving the Armed Forces of the United 
States in armed conflict, and should continue such consultation periodically during such armed conflict.

Sec. 3. In any case in which the President w ithout  specific prior authorization by the Congress—
(1) commits U nited States military forces to  armed conflict;
(2) commits military forces equipped for combat to the territory, airspace, 

or waters of a foreign nation, except for deployments which rela te solely to 
supply, repair, or training of United States forces, or for humanitarian  or other peaceful purposes; or

(3) substantially enlarges military forces already located in a foreign nat ion;
the President shall submit promptly to the Speaker of the House of Representa­
tives and to the President of the Senate a report, in writing, setting  forth—

(A) the circumstances necessitating his action;
(B) the constitutional, legislative, and trea ty provisions under the author­

ity of which he took such action, together  with his reasons for not seeking 
specific prior congressional authorization;

(C) the estimated scope of activ ities; and
(D) such other  information as the President may deem useful to the 

Congress in the fulfillment of its constitutional responsibilities with respect to 
committing the Nation to war and to the use of United States Armed Forces 
abroad.

Sec. 4. Nothing in this joint  resolution is intended to alter the constitu tional 
authority of the Congress or of the President,  or the provisions of existing treaties.

During the hearings recorded in this document, House J oint Reso­
lution 1 was considered along with  other war powers proposals. Once
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again the subcommittee was convinced of the wisdom in the approach 
to the war powers issue embodied in House Jo int Resolution 1. Thus, 
on June  8 the subcommittee voted to approve it without  amendment  
for full committee action.

At the present time House Join t Resolution 1 is awaiting action 
before the House Committee on Foreign Affairs. Believing as I  do in 
the practicali ty and effectiveness of tha t resolution, it is my hope th at 
passage will be expeditiously accomplished by the Congress.

Clement J. Zablocki,
Chairman, Subcommittee on National Securi ty

and  Scientific  Developments.
■, /  * • if >•.<<
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WAR POW ERS LEG ISLATION

TUESDA Y, JU NE  1, 1971

H ouse of Representatives,
Committee on F oreign A ffairs ,

Subcommittee on National Security 
P olicy and Scie ntific Developments,

Washington, D.G.
The subcommittee met at 2 p.m., in room 2172, Rayburn House 

Office Building, Hon. Clement J.  Zablocki (chairman of the sub­
committee) presiding.

BACKGROUND OF HEARINGS

Mr. Zablocki. Th e subcommittee wil l please come to order.
Today the Subcommittee on National Security Policy and Scientific 

Developments opens 2 days of hearings on pending bil ls and resolu­
tions concerning the  war powers of Congress and the President.

Last summer this subcommittee held extensive hearings on war 
powers legislation. We took testimony from some 23 witnesses, includ­
ing Members of Congress, priva te experts, and spokesmen for the 
executive branch.

As a result  of those hearings, the subcommittee dra fted a join t 
resolution on the wa r powers which was unanimously approved by the 
full House Fore ign Affairs Committee and passed the House of 
Representatives on November 16, 1970, by a vote of 288 to 39.

Because of  the failu re of the Senate to act, that resolution lapsed 
with the end of the  91st Congress. A similar  resolution has been in tro ­
duced into the 92d Congress as House Join t Resolution 1.

Tha t resolution and a number of other proposals which have been 
introduced on the subject of war powers will be considered during 
these hearings.

Because of the extensive hearings  held  la st year , this series is to be 
limited to Members of  Congress and representatives of  the executive 
branch.

INTRODUCTION OF CONGRESSMAN FASCELL

Our first witness this afternoon is the Honorable  Dante Fascell, a 
distinguished Member of Congress from Florida. It  was he who 
introduced the war powers bill in the 91st Congress which resulted  
in the  1970 subcommittee hearings and the eventual passage of a  reso­
lution. Congressman Fascell participated actively in those hearings 
and in the sessions during which the subcommittee’s resolution was 
drafted. He also was active durin g floor debate on the resolution.

No man in the Congress has done more than he to focus the atte n­
tion of the Congress on the  war powers issue in an effort to find a
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means to insure future cooperation between the Congress and the President on behalf of our Nation.
Mr. Fascell, we are pleased to have you come before the subcom­mittee and look forward  to your testimony.

STA TEM ENT OF HON. DANTE B. FASCELL, A RE PR ES EN TA TIVE  IN  
CONGRESS FROM TH E STATE OF FLO RIDA

Mr. F ascell. Than k you, Mr. Chairman, and members of the subcommittee.
It  is a special privilege to once again testify before the National Security Policy Subcommittee on the war powers of the Congress and the President.
Thanks to you, Mr. Chairman, and to the other dis tinguished mem­bers of this subcommittee, much has happened in the last 11 months to clari fy the respective responsibilities of the Congress and the President under the Constitution to initiate, to conduct, and to con­clude armed hostilities with other nations.
One year ago, almost no one in the House of Representatives had drawn upon the experience of Vietnam to call for a basic reappraisal of the way th is Nation involves itself in war. The Cambodian incur­sion which involved U.S. forces in combat without prio r congres­sional consultation or author ization  made clear to many more, myself included, the need for such a comprehensive review of the war powers of Congress and the Presiden t.
To serve as a vehicle for  th at reappra isal and as a catalyst  to a dis­cussion of this vital constitu tional issue, I introduced a bill, H.R. 17598, on May 13, 1970, to define the authority of the President to intervene abroad or make war without the express consent of Congress. The bill gathered a significant number of cosponsors and a fa ir amount of attention—some friendly , and some otherwise, as had been intended.

BILL  ACH IEV ED REAL PURPOSE

But, Mr. Chairman, the bill achieved its real purpose—a full dis­cussion of the many delicate constitutional and practica l issues in­volved—when you, with your characteristic generosity and responsive­ness, agreed to hold hearings.
And hold them you d id—from June 18 to August 5 last year. Mr. Chairman, I can hardly  say enough in praise of you, the members of the subcommittee, and your able staff consultant, Mr. Jack  Sullivan, for the comprehensive manner in which you have approached this most complex and delicate subject. The hearings were among the most carefu lly structured and thorough it has been my privilege to  attend. And, I m ight add—that  the fu ll attendance of subcommittee members, and many members of  the full committee reflected the importance of the subject.
Out of those hearings came a consensus about how to begin to restore a proper constitutional balance between Congress and the President and a jo int resolution based on tha t consensus. That resolution passed the House overwhelmingly last fall, but died when the Senate failed to act. The same resolution, s lightly modified, House Joint Resolution 1, is again pending before the subcommittee. I fully supported the resolution last year, and I wholeheartedly  endorse it again this year.
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HO USE JO IN T  RESOL UTION  i :  IM PO RT AN T FIR ST  STEP

Bu t, Mr.  Ch air man , if  I  tho ug ht  t hat  the  o nly  th in g th at  ha d come 
ou t of  last  years  he ar ings  was House  Jo in t Re solution 1, I wou ld 
oppose it. For  we cannot delude ourselves t hat  one bi ll—or a s erie s of 
hil ls—will by them selv es give th is Na tio n t he  ki nd  o f control o ver  how 
we go to wa r th at we need . House  J o in t Resolution 1 is an im po rtan t 
fir st step towa rd ree sta bli sh ing  necessa ry con gressio nal  au th or ity  in 
the area, and it  shou ld become law, hut by its elf  i t is not  eno ugh . W ha t 
is needed is a whole ne tw ork of  mechanisms, hu t, most of  a ll, of  a tt i­
tud es which will in su re :

That  Am eri can  soldie rs wil l never die  unless it  is absolute ly 
necessary;

That  th is  Na tio n will  nev er again  go to war  bit -by-b it with  a 
minim um  of co ns ider at ion;

Tha t if  we mu st eve r go to war  again , it  will  be only with  the  
deep  and widesprea d un de rs tand ing an d su pp or t o f the  Ame rican 
peo ple ; and

Th at  neve r aga in will the onl v choice we ha ve  to co unter  indi rect  
aggression and sub ver sion be U .S.  m ili ta ry  in ter vent ion .

Mr. Chair-man, let  me ela borat e fo r ju st  one moment on th is  las t 
po int . Clear ly, when an ally is att acked ov er tly  a nd  in lar ge  num ber s, 
we w ill pro bably  have  no  a lte rnat ive h ut  d ire ct  invo lvem ent . B ut  sho rt 
of  th at kin d of  agg ression, when we ge t to the  po in t where th e only 
way we can keep  an i m po rtan t nati on  f rie nd ly  is m ili ta ry  in ter vent ion , 
the n ou r pol icy has fai led . I f  we a re t o avo id fu tu re  V ietnam s, the n we 
in the  free world  mu st evolve no nm ili ta ry  pol icies to coun ter  subver­
sion, hu t most im po rta nt ly  we mu st d evelop im ag ina tiv e and cons tru c­
tiv e wav s of  th in ki ng  abou t these problem s. On ly by bu ild in g in 
al te rnat ive appro aches can we avo id ge tti ng  locked into sit ua tio ns  
which are doomed to escala tion, because bo th sides hav e locked th ei r 
th in ki ng  onto  only one po ssib le cou rse o f ac tion and  reac tion .

19 7 0 WAR POWERS HE AR INGS  CHANGED ATT ITUDES

Mr.  Ch air man , p erha ps  the m ost im po rtan t t hi ng  which came out o f 
las t years  hear ings  was ju st  su ch a c hange in att itu de s. Fo r the he ar ­
ings, a long w ith  las t yea r’s Senate  and H ouse d ebates, p rod uce d a  wid e­
sprea d public  discussion of  the wa r powers. Th is  discussion led to a 
cha nge  in at tit ud e wh ich  th is  year has seen rene wed  and  w ide r interes t 
in the  s ubject  in the House , inc luding  a  n um ber o f resolu tions includ ­
ing one by my colleague fro m Fl or id a,  in iti at io n of heari ng s fo r the  
firs t tim e in the Senate, and  sup po rt fo r w ar  powe rs l eg isl ati on  by the  
chairma n of the Senate Armed Service s Com mit tee.  Clearly , we hav e 
come a long way. bu t ju st  as su rely we have* a Tong way to go be for e we 
can  feel secure  in the  knowledge  th at  we have done all we can  to  be 
ce rta in  that  t he  vast  m ili ta ry  forces we ha ve cre ate d are  subjec t to the 
fu lle st poss ible re st ra in ts  of reason.

The place  to  beg in to preven t ou r needless involve men t in  fu tu re  
wars,  Mr. Ch air man , is ri ght her e in Con gress, ri ght her e in th is  sub ­
committ ee. No t sim ply  b y passi ng  more  laws,  tho ug h some lik e Ho use  
Jo in t Resolution 1 an d pe rhap s othe r str on ge r ones are  needed , b ut  by  
insis tin g th a t presen t law s are  ca rri ed  ou t;  by ass ert ing  th e cons ti­
tu tio na l p reroga tiv es  and pow ers  th at  are a lre ad y ours.
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Ultimately,  tlie accountability  of both the President and the Con­gress is up to the people. They are  the ult imate check, but in the mean­time it is up to both our branches, executive and legislative, to con­stant ly question each other on the policies of either branch  which migh t lead to that most solemn of  all governmental decisions, war. Hopefully, this  constant questioning can take place through agreed- upon arrangem ents so that the Pres iden t and Congress can work together as urged in the subcommittee’s report  last year, “in mutual  re­spect and maximum harmony toward their ultimate, shared goal of maintaining the peace and security of the Nation.” But  take place it must—whether in a spiri t of consultation or otherwise.

NO SUBSTIT UTE FOR CON GRESSIO NAL REVIEW

For our pa rt here on the Fore ign Affairs Committee, the re can be no substitu te for  systematic and periodic congressional review of ex­actly where and under  what conditions and to what extent the United States is and should be willing to  fight in  any particula r instance. The recent substantial increase in the committee’s staff should help toward accomplishing the goal, but I would hope the committee would also take steps to institut ionalize  procedures insuring such a review. In addition, regardless of a Presidentia l report , we must provide for prom pt consideration of crisis situations as they arise to insure con­gressional participat ion in the decisionmaking process.
JORDAN CR ISIS : NO  CONG RESS IONA L CONSU LTATION

Let me be specific. Last year, during the  stri fe in Jordan, considera­tion was given to sending in U.S. forces. There was time for full, though  perhaps secret, congressional consultation. There was none. Why? We could have gotten into a very major war. But  tha t is not the  point. Congress should have been thoroughly consulted and au­thorization sought in advance of sending troops in.
Mr. Chairman, in 1941, Walter Lippm ann wrote of this “gray  area” of executive and legislative rela tion s: “This difficulty can be resolved, but only by the display of  self -restra int, objectivity of mind and mag­nanimity which are rare in public life.”
For  our part , Mr. Chairman, you and th is subcommittee have shown tha t the Congress can and will show this kind of an atti tude in re­storing  the proper balance between necessary Presidential flexibility and essential congressional control.
I  most recently again learned, in the somewhat arb itra ry and un­announced waiver of the congressional limitation  on arms sales to Lat in America, tha t the Executive has not  yet come to share the point of view tha t “consultation, common counsel and continuing accounta­bili ty” are essential to viable foreign and defense policies. Through your efforts and those of others in the Congress, I am hopeful th at both the Executive and the  Congress will have a new understanding of  the relationship of one to  the other, and tha t from this can flow more thoughtful  and reasonable policies minimizing the risks of unnecessary war.
Thank you, Mr. Chairman.
Mr. Zablocki. Thank you, Mr. Fascell, for an excellent statement.
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I particularly take comfort in the quote of Mr. Lippmann. I am 
sure when he refers to those character istics t ha t are  rare in public  life 
he also includes newspapermen.

IS A STRONGER RESOLUTION NEEDED?

Seriously, however, I want  to ask you about your preference for 
strengthening House Jo in t Resolution 1. You do mention on page 3, 
and again fur the r on in your statement, that it  would be desirous to 
have a s tronger resolution than House Jo int  Resolution 1.

Mr. Fascell. I said it migh t be necessary, Mr. Chairman.
Mr. Zablocki. Th at is r ight.  The point,  however, is t ha t we could 

have a very strong  w ording  in a resolution which would not become 
law, through  a simple House or Senate resolution. Or we could attempt 
to pass a resolution  seeking cooperation between the executive and the 
legislative which would be acceptable to  both and be made pa rt of the  
law, and to that  extent, clar ify the gray area in the Constitution.

Which, in your opinion, would be preferable  ?
Mr. Fascell. Mr. Chairman, the point you make is a very valid 

point  in my judgment and one not to be dismissed lightly. I  think it  
would be adding  to the problem, let us  put it t his way, if  we passed a 
simple House resolution or Senate resolution or a concurrent resolu­
tion, no mat ter how strong it is, because, after all, it  takes the an­
nounced and practiced intention on th e p art  of the Executive to make 
this th ing work.

Therefore, I think it is extremely important to submit for  the Ex ­
ecutive signature whatever  is passed by the Congress.

Mr. Zablocki. As the gentleman well knows because he worked with 
the subcommittee, there  was, was there not, a  definite tacit understand­
ing about the resolution that we worked on, th at  i t would indeed be 
very likely that  the signa ture of the Pres iden t would be appended?

Mr. Fascell. I got that  impression, Mr. Chairman. You did work 
very closely with the administration. A fte r all, tha t is part  of the  con­
cept in establishing the policy. It  seems to me tha t this is the first step. 
I don’t know how else you can change the att itud e or the policy or  how 
you can even begin to institut ionalize i t unless it  does become a matte r 
of law with the agreement of the Executive tha t it  will be fully imple­
mented.

Mr. Zablocki. Therefore, I  would definitely appreciate , my col­
league—and I  value your counsel and your wisdom in this area—if 
it  might be necessary to have a more strongly worded resolution, just  
what  would you include ?

Mr. F ascell. Mr. Chairman, I had not given any detailed thou ght 
to that . You have many suggestions which migh t be incorporated . I  
have just  seen this  chart which is an excellent means of comparison, 
by the  way, of al l the  resolutions pending. There  might be some better 
way, for example, to institutionalize the arrangem ent. I don’t know. I  
haven’t given it tha t specific consideration.

ANNUA L AUTHORIZATION FOR STATE DEPARTMENT

Mr. Zablocki. As you well know, in the  other body the chairman of 
the  Foreign  Relations Committee has introduced a proposal which 
would provide annual authorization for operating  funds of the S tate 
Department and U SIA .
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Would you favor such legislation as a means of obtaining greater influence for Congress, increased influence on foreign policy and national security decisions?
Mr. F ascell. I  do not  quite follow that,  frankly.  It  is kind of like the ball-bat approach. I do not see how you can work on adminis tra­tive funds to influence policy because the  ultimate thre at is tha t you are going to shut down the Department if they don’t do what you want to do. I don’t see tha t as a satisfactory answer. It  might be useful.
Mr. Zablocki. As a threat?
Mr. F ascell. Yes. But it is not the kind of thing  we are  talking  about here where you have divided powers under the Constitution , particularly  with respect to the issue of war.
On the other minor things, I don’t th ink there is any question how effective it would be to hold back thei r funds for administering the Department. I think you could get a ll kinds of agreement out of tha t.Mr. Zablocki. Thank you very much, particularly  for tha t last observation.
Mr. Findley?
Air. F indley. Air. Fascell, I want to join the chairman in congratu­lating you on the early initiative you made about a year ago and on your statement here today.
Mr. Fascell. I thank  you. It  is certainly  no earlie r than  yours because you were one of the first in this area.

APPLICA TIO N OF RESOLUTION  TO LAOS INV ASION

Mr. F indley. As I have discussed this proposal with constituents and people elsewhere, they have raised the question as to how the enactment of House Joint Resolution 1 would change the situation  that  prevails today. If  we take the introduction  of our  a irpower into Laos earlie r this year, I think we have a case in point, do we not?Mr. Fascell. Yes.
Mr. F indley. As of tha t date, the Tonkin resolution had been repealed by the Congress, so the President  could not draw upon that  document as his authority for mili tary  action over Laos. But, as I understand House Joint Resolution 1, had it been on the books, the President, would have had the obligation within a very few days to present in writing a repor t to the Congress sta ting th e factors tha t caused him to take this action and citing his legal, constitutional, and treaty  authority  for so acting.
Air. F ascell. The gentleman cites a very specific case of the appli­cation of the resolution. There is no question about it.Air. F indley. I think  it is quite possible that  this repo rt would be received and filed, but a t least the President would have placed before the Congress, and this  subcommittee, a very important rep ort concern­ing milita ry action that  he had taken. It  would then  be the burden of the Congress to take a look at  t ha t report, perhaps hold hearings on it, and if it deemed advisable, pass judgment  upon whether o r not the President acted properly.
Air. Fascell. The gentleman from Illinois is quite correct, because what it does, yon see, is institut ionalize  the recognition of th e role of the Congress. Up to now, this has been set in precedent as a kind of
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arm’s-length proposition; sometimes it works well and sometimes it does not work at all.
Here we would have the oppor tunity  by law to institu tional ize at least tha t aspect of it.
It  seems to me that is worthy of  accomplishment.
Mr. F indley. It  would establish a formal relationship between thePresident and the Congress in respect to war powers where no such relationship exists today.
Mr. Fascell. Except by precedent, practice, and procedure.

CO MM EN TS ON TI IE  JA VI TS  PROPOSAL

Mr. F indley. The Senate committee seems to have pret ty well embraced the Jav its ’ approach, which seeks to define the reserve powers of the President  and to set a 30-day time limit on the Presi­dent in using military force under these reserve powers.
Do you have any comments on the Javit s’ approach ?
Mr. F ascell. Yes, I do. The objective, of course, is laudable, but, when one extends the applicat ion of that  requirement one can fore­see a fantas tic amount of difficulty, it seems to me.
Mr. F indley. Could you illustrate  that point?
Mr. Fascell. Fo r example, the President  commits troops abroad in an engagement. Now, under  the requirement in 30 days, i f Congress does not act, the  President  must automatical ly terminate—is that  my understanding of the language ?
Mr. F indley. Tha t is the way I read it.
But  the question comes to my mind whether he could real ly escape his constitutional responsibility  because Congress passed the law.Mr. F ascell. Of course he could not. I don’t see how he could comply with it. Th at is No. 1.
If  he is in tha t kind of serious situation , he would say, “Under my righ t and obligation and authority under the  Constitu tion, I  am going to ignore that  provision,” period. T hat  is all there is to that.What is the enforcement ? The alt ernative is impeachment. A direct confrontation with the Executive on tha t k ind o f issue seems to me to be of little  value to us at the time of some emergency, at least an emergency which the President in his judgment has seen fit to commit the. Nation to. That is problem No. 1.
Problem No. 2 : Supposing we are in this subcommittee and the Na­tion has been committed to war bv the Executive? Are we at the end of 30 days going to just say, “Well, that, is the  end of t hat .”By doing nothing, we force him to quit. Suppose, however, we hold hearings within the 30-day period, and then we act affirmatively? In other words, are we forced to rat ify the action ? What would be the end resul t ?
I don’t know, but my experience tells me tha t when the Executive is that serious in the commitment of the Nation to war the Congress is pre tty much apt to follow that  commitment.

HIST OR Y OF CONGRESS AN D WAR DECLARATIONS

Mr. F indley. I n our history  has there ever been a circumstance in which the Congress failed to respond to a Presidential request for a war declaration or an instrumental ity of similar sort ?



Mr. Fascell. Not tha t I can recall. As a m atter o f fact, as we all 
know, there are various ways of doing it  without pu tting the Congress 
and the Executive in di rect confrontation in th at period of time. Fo r 
example, we still have the constitu tional control over the  expenditure 
of funds where there is no constitutional conflict there whatever. But 
I am afraid tha t just on the policy decision, which is where this  reso­
lution stops, th is would then present a different problem entirely.

Besides that , you would have different committees involved. I am 
thinking of the leadership we would have to have in the followup of 
this issue on the floor.

In  one case, you would have the Fore ign Affairs Committee on 
strictly  a policy question. In  another case, you would have Armed 
Services, and Appropria tions  on the followup question.

Which would prevail ?
In  the final analysis, you know, if you have the votes you win. If  

you don’t have the votes, it makes no difference what you said in the 
committee. That is the problem I  see with  that . In  other  words, it seeks 
to put an element of enforcement which actually  doesn’t exist in the 
final analysis and i t could become an ins trument of automatic ra tifica­
tion.

Mr. Findley. Thank you, Mr. Chairman.
Mr. Zablocki. Mr. Bingham ?

A PROP OS AL  BY  M R. B IN G H A M

Mr. Bingham. Thank you, Mr. Chairman.
I would like to say tha t, as usual, I find myself in substantia l agree­

ment with everything the gentleman from Florida  has said. I,  too, 
feel that  House Jo int  Resolution 1 does not go far  enough. I  have some 
proposals to make that would add to the authori ty to require  the Presi­
dent to  terminate a mi litary action tha t he had commenced without a 
declaration of  war.

Mr. Fascell. Will the  gentleman yield at that point ?
I am sorry to say tha t I  haven’t read his bill, but I  shall, particular ly 

on that point.
Do I understand tha t you b ring all other actions by the President  

except in case of a deci aration of  war by the Congress-----
Mr. Bingham. As a matte r of fact, I  have submitted today  a new 

bill which depart s somewhat from the bill I introduced last year and 
earlier  this yea r because I came to the conclusion tha t it  was dangerous 
to t ry to spell out the conditions under  which the President can move 
without the auth ority  of the Congress. So, in my new proposal,  I 
skipped a ll of tha t and simply state tha t in the  event the Pres iden t has 
initiated hostilities, tha t his authority  to continue those hostilities 
could be terminated by action of either House in opposition. This seems 
to me to meet the gentleman’s point, which I share, that the 30-day 
limitation is a rbit rary , i t may take place a t a t ime when the Congress 
is sti rred up and emotionally involved in the beginning of the action.

It  is also arb itra ry as to time. Th irty days from when m ight  be a 
very difficult case to determine.

The theory o f my resolution is that  the President  should be able to 
carry on this type of hostility  only i f he has at leas t tac it approval of 
both Houses of Congress, and giving either House the auth ority to
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terminate his auth ority  would be a much sharper tool to use than what 
we have now which is the funding tool.

Mr. F ascell. I think I follow the general thru st o f the gentleman’s 
legislation.

POW ER OF CONGRESS IN  AN  UND ECLARE D WAR

The question always arises, you see, with this, unfortuna tely, as to 
whether we can in the Congress by legislative act, terminate  the consti­
tutional authority  of the President. This is the $64 question. We can’t 
resolve it in the Supreme Court and we can’t get away from the en­
forcement process in terms of  impeachment of the  President . By t ha t 
time, the hostilities would be over, you know.

Mr. Zablocki. Isn’t it a part  of the problem that  the Pres ident  would 
not sign such a proposal, that it  would not become law ?

Mr. F ascell. I don’t know about that. I don’t mean to  be critical of 
the gentleman’s proposal because he has given a lot of thou ght  and 
effort to this issue. I just  say t ha t all of us who are involved in this 
thought process come up constantly  against the proposition  of how we 
can legislate agains t an enunciated constitu tional prerogative of the 
Executive.

The answer is tha t you can’t.
Mr. B ingham. Bu t the gentleman would agree, I would think, tha t 

this idea of the degree to which the President  has the constitutional 
authority to carry  on war without a declaration is a very fuzzy area 
indeed in constitutional law.

Mr. F ascell. Agreed.
Mr. B ingham. I t is not at all clear tha t the  President has that con­

stitutional authority. So within tha t muddy area, I would thin k the 
Congress has a right to legislate.

Mr. Fascell. I t sounds like a good base for a beginning.

IMPORTAN CE OF PR ESIDEN TIA L AGREE MENT

Mr. Bingham. May I just  say in response to the chairman 's com­
ment, and I think the gentleman would agree, it is our  responsibility 
as Members of the Congress to propose what we think is righ t and we 
should not be deterred by what the President might or might not sign, 
particular ly since the present Presiden t will not permanently be in of­
fice and there may be another President who might  sign such a 
resolution.

Air. F ascell. At least while it is a factor  to be considered, I cer­
tainly would agree wi th the gentleman from New York th at we ought 
to carry out our responsibility as we see it.

What has been going on for the last 11 or 12 months with respect 
to this issue is nothing but good and healthy. We have involved a lot 
of people and there is a grea t deal more inte rest in the whole subject 
matter . We may not satisfactor ily resolve it even in this  session of 
Congress but we made a healthy start.

I think tha t is good, and I compliment all of the members of the 
subcommittee for their a ttention to this subject.

Mr. Bingham. I would like to say in conclusion tha t I hope the 
gentleman will thin k furt her about in what degree House Jo int  Reso­
lution 669 is incomplete and insufficient and what  ought to be added 
to it by way of amendment.
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Mr.  F ascell. I  assu re you  I  will review your lat es t pro posal  most  caref ull y.
NEED FOR PRAGMATIC APPROACH

Mr.  Zablocki . W ill the  g en tle ma n yie ld fo r a comment ?Mr. B ingh am . Surely.
Mr . Zablocki. I  cannot  help bu t quo te W al ter Li pp man n,  as you quo ted  i n yo ur  s ta te m en t:
T h a t th is  a re a  whe re  th er e is such  g re a t dif fic ul ty ca n be re so lved  on ly by th e di sp la y of  se lf -r es tr ai n t,  ob je ct iv ity of min d and m ag na ni m ity.
Mr. F ascell. Y es;  bu t he means on bo th sides, Mr . Ch air ma n.Mr. Zablocki. I f  we are  go ing  to be prag matic  abo ut th is  and  if  we wa nt  som eth ing  on the  st at ut e books,  if  we are  go ing  to rea lly  and trul y ca rry  out ou r res ponsibi lity , we mu st do some thing  th at  is feas ible  o r possib le. We cannot wai t on the  n ex t P resid en t or  the Pr es ­iden t af te r th at . We  mu st do the best we can  and get  the mo st pr ac ­tic al lan guage. We  don’t wan t to  br ing abou t de feat  before  we get  sta rte d.
Mr. F ascell. T o the gentl em an fro m New Yo rk, I  th in k I  would like  to  say th a t I  t hi nk  th is  is  an im po rtan t co nsiderat ion , t h a t we can make a ste p, even  tho ugh it  m ay be a  fa lter in g ste p, in  t hi s area . I  do believe it  is esse ntia l, how ever, to  s ubmi t th e p ropo sit ion  t o the Chief  Execu tive. I  th in k t hat  is vi tal .
Oth erw ise , we leave  ourselves  st ri ct ly  in  the are a of  co ns tant  con­fro nt at io n betw een the  legislative  and Ex ecuti ve  a nd  w hile each of us ch arge d wi th  c ar ry ing ou t ou r responsibi liti es un de r th e Co nstituti on  won ’t sh irk fro m do ing th at , we will  no t real ly  have  ach ieve d th at  sp ir it  of  pu rpose here in  de ali ng  wi th  a most difficult an d sens itive  issue  o f war.

tactics for passing resolution

Mr. B ing ham. Cou ld I  comm ent  fu rther  ?
I  t hi nk  th at  wh at the ch ai rm an  s ays  and wh at the gentl em an from  Fl or id a say s does m ake  sense , t h a t it  m ight  be desirable t o p ass  House  Jo in t Resolution G69 as it  is in th e hop e of ge tti ng  th e a pp rova l of  the  Pr es id en t i f it  were ad op ted . T hat  would  be a ste p fo rw ard,  th ere is  no question about t ha t.
Bu t I st ill  th in k th at  it  is ap pr op riat e fo r th is subcom mit tee or  th e Congress as a whole to give th ou gh t to  t he  o ther  ques tion  wh eth er or no t there sho uld  be leg islative  re st ra in t on the Pr es iden t.Ser iously , we have a numb er of cand ida tes  fo r Pr es id en t who are  cu rre nt ly  i n the Congress. I f  th ey  were t o commit themselv es to one of  these pro posal s and were then  to  be elec ted, pre suma bly  the y would sign su ch a re solutio n.
Mr.  F ascell. Th at  is a goo d poin t.
Mr.  Zablocki. I th in k t hat is w ish fu l th inking .
Air. M orse?

HAS CONGRESS BEEN POWERLESS TO ACT ON VIETNAM?

Mr. Morse. Than k you, Mr. C ha irm an .
Air. F asc ell , as one who is a  new member of  th is  subcommit tee  I  have- no t been invo lved  in  thi s issue, so I  am n ot  nea rly  as  we ll inform ed as  my c olleagues who are clos er t o the cente r o f th e subcommitt ee. Bu t I do have a couple of  ques tions th a t I  wou ld like to raise .
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The first is an observation. I think it has become part  of the public rhetoric  in recent years because of onr frus trat ion about Vietnam, tha t the Congress has been powerless to act throughout the U.S. in­volvement in Southeast Asia.
Mr. Fascell. It is often said but, of course, not true.
Mr. Morse. Which is not true. It  has not been a matter of power ; i t has been a mat ter of will. The Congress has not had a will to act. I think perhaps  we mislead the American people when we talk  about insufficient power. Now, I  think your testimony clearly implies, and I agree, tha t by this resolution the Congress could not enlarge its own constitutional powers nor could we intrude upon the constitutional powers of the  Pres ident. But  as Mr. Bingham points out, it is a proper thin g for us to seek to define with greater c larity  the area o f the P resi ­dent’s constitutional authority. How would you think tha t House Jo int  Resolution 1 or any of the other resolutions which are before the subcommittee do enlarge congressional powers?
Mr. Fascell. I don’t see any enlargement of congressional power, Mr. Morse, at all. All I see is simply a formalizing of an arrangement and acknowledgement and recognition of the powers th at do a lready exist.

situation demands legislative formalizing

Mr. Morse. In  other  words, you thin k tha t if the degree of con­genial ity between the executive and legislative branches that  Walter  Lippm ann spoke of were to exist, we wouldn’t need this kind of legislation ?
Mr. Fascell. Well, I would say that given the speed and com­plexity of interna tional  problems as they exist today and as f ar as we can see in the  future, I  think  we are going to have to insist on legisla­tively formalizing the relationship between the Executive and the  legislative branch.
Up until now, it  has been stric tly a desire and willingness, whether it be political or genuine in the sense th at it had no political motive, whatever the motive, carrying  out the responsibility as the Chief Ex ­ecutive or the Commander in Chief. It  has stric tly been one tha t is at will, subject to gett ing the program th roug h Congress or sat isfying the Armed Services Committee or the Appropriations Committee, or whatever the case might be.
As a matter of fact, I think that has been a kind of weak reed in terms of the policy committee; namely, Foreign Affairs.
Because, if tha t were the criteria, then the only real fulcrum we would have would be the author ization  of the aid program, which is no fulcrum at all.
So, then, you get down to the ultimate, how do you affect policy?Mr. Morse. Than k you very much, Mr. Chairman.
Thank you, Mr. Fascell.
Mr. Zablocki. Mr. Findley ?

meaning of term: “promptly”
Mr. F indley. Mr. Fascell, House Jo int Resolution 1 has the word “prompt ly” in section 3, which provides “The President  shall submit promptly to the Speaker of the House and the President of the Senate this report.”

63- 51 0— 71-------2
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For  purposes of legislative history, how would you define the word 
“promptly” ?

Mr. F ascell. Mr. Findley , I certainly would say, n ot less than 24 
hour's and not more than several days, whatever th at would be. I t is a  
question of reasonableness again.

As I recall it, the subcommittee purposely stayed out of tha t kind of 
definition, recognizing the  pressures on the Chief Executive to meet a 
deadline, by the same token making clear th at we didn’t wan t to have 
the thing dragged out until it  was meaningless.

Mr. F indley. I  think one of the purposes behind this  bill is to cause 
the Chief Executive and his advisers to take into account a t a very 
early stage in th eir decisionmaking process this reporting  requirement.

Mr. F ascell. Certainly.
Mr. F indley. The necessity to give a legal justification so tha t it 

won’t be an after-the-fac t exercise by third- or fourth- level lawyers in 
the S tate Department .

Mr. Fascell. I  agree.
If  I  were going to fix a time, myself, and be stuck with i t, so to speak, 

I would say not less than  24 or more than 72.
Mr. F indley. In  other words, within 3 days at the most of the 

commitment.
Mr. Fascell. Of the commitment.
Mr. Zablocki. Mr. Bingham?
Mr. Bingham. I have no fur the r questions.
Mr. Zablocki. Again, our sincere thanks. We look forward to having 

your wise counsel and advice when we mark up the bill.
Mr. Fascell. Thank you, Mr. Chairman.

INT RODUCTION  OE CON GRE SSMAN BING HA M

Mr. Zablocki. Our next witness this  afternoon is the Honorable 
Jonathan B. Bingham of New York , a valuable member of this sub­
committee who has done considerable work in the matter  of war powers 
legislation. He is the author of H .R. 4194, a bill to l imi t the authority 
of the President to intervene abroad or to  make war without  the ex­
press. consent of Congress.

Mr. Bingham, you may proceed.

STATEMENT OF HON. JONATHAN B. BINGHAM. A REPRESENTATIVE 
IN  CONGRESS FROM THE  STATE OF NEW  YORK

Mr. Bingham. Thank you, Mr. Chairman, and members of the 
subcommittee.

I apprecia te this oppor tunity , Mr. Chairman, to present  some fur ­
ther  views on the crucial mat ter of Presidentia l and  congressional 
authority to engage in hostile foreign action in the absence of a decla­
ration of war. You and the members of this subcommittee may recall 
tha t I  was a sponsor in the 91st Congress of H.R. 18539, a bill to limit 
the warmaking authority of the  Presiden t, and that  I  testified on tha t 
legislation before this subcommittee last July . H.R. 18539 has been 
reintroduced in this Congress as H.R. 4194.

Since that time, there has been a great  deal of fur ther  discussion and 
legislative action on this matter.  The House passed House Jo int  Reso­
lution 1355 on November 16, 1970. The Senate failed to ac t on that or
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similar  legislation in the 91st Congress. This discussion has raised 
nagging doubts in my mind about some of the provisions th at are be­
ing given serious consideration by the Congress, p artic ular ly in the 
Senate, and the American public, and has changed my thinking in 
several respects. As a member of this subcommittee, I look forward to 
the opportunity  to pursue some of these issues in the course of question­
ing witnesses in these hearings , so I will no t spend a gre at deal of  time 
on them here. I  do want  to point out to  the subcommittee at the outset, 
however, several conclusions I have reached which may be of interest. 

FU TI LE  TO PRESCRIBE WAR CIR CUMSTANCES

Fir st, I am forced to conclude tha t it is quite futile  and unwise to 
attem pt specifically to prescribe the circumstances under which the 
President  may engage in hostilities in the absence of a declaration  of 
war. If  the crite ria stated are sufficiently broad, they amount to no 
rest rain t at all. This is especially true  since successive Presidents 
have shown themselves quite capable of interpre ting congressional 
prescriptions to suit the ir own needs and to just ify the ir actions. 
Surely, the G ulf of Tonkin resolution is a strik ing illustrat ion. H ighly 
restrictive criter ia, on the  other hand, could interfere with the Presi­
dent ’s capacity for quick, flexible response under circumstances tha t 
could prove tragic . The Jav its  bi ll, which I understand has been in ­
troduced by Congressman Tiernan, H.R. 4673, for example, in my 
view, would have inhibited or prevented President  Truman from re­
sponding as he did to the invasion of South Korea. Similar ly, the 
Javit s bill could make it  difficult for a President to respond adequately 
to a sudden Soviet-Arab attack in the Middle East.

I believe, with  respect to the Jav its bill, that in testimony before 
the  Senate Foreign Relations Committee, Senator Jav its said tha t 
in such a case if there were an invasion of Israel , the President could 
use the para graph in his bill which refers to the necessity to protect 
the lives and property of U.S. nationals abroad.

Now, tha t illust rates  my point. I thin k tha t would be a twisting 
of the purpose of tha t phrase.

It  illustra tes the point tha t an ingenuous mind can find an excuse 
under almost any set of criter ia for doing what he wants to do.

So, it seems to me that any effort to prescribe circumstances in which 
the President is authorized to deploy combat forces is destined to fail 
eithe r by imposing, in effect, no real rest rain t on the President  or too 
much.

“ 30-day” provision  il l-advised

Second, it is my judgment  that any deadline on Presidential or con­
gressional action is ill-advised and probably unworkable. The 30-day 
provision of the Jav its bill and the bill introduced by Congressman 
Chappell, with diverse cosponsorship, and very interesting cospon­
sorship, I might say, Mr. Chairman, aft er which Presidential action 
would have to be terminated  unless continued by Congress, could well 
force the Congress into a premature decision or terminate  Presidential  
action before a full  assessment could be made of the situation.

This is precisely the point which was made earlier  by Congress­
man Fascell.
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Simila rly , a ny  t ime  li mit is likely to be ar bi trar y and none  can  hope 
to  su it every  circum stan ce.

Th ere  is also t he procedura l p rob lem  o f d ete rm ini ng  when the  speci­
fied time pe riod commences. To base a tim e lim it on a P re side nt ia l re ­
po rt  of  tro op  dep loyment has  gra ve drawback s. As recent  experie nce  
ind ica tes , Pres iden ts can be slow to repo rt  to Congress, especia lly 
whe n for eig n inv olvement  occurs gr ad ua lly , ra th er  th an  th ro ug h de ­
cisive action. How  long af te r we became  invo lved in  V ietnam,  fo r e x­
ample , did the Congress  receive a cle ar  repo rt  of  th at fa ct  fro m the 
Pres iden t? When would we have st ar te d coun tin g off 30 days  wi th  
rega rd  to o ur  Vietn am  invo lvement ?

I f  we look a t the wo rding  of  th e J av it s b ill , an d I  am  looking  a t the  
Ti erna n bil l, he  re fe rs  to th e “ini tia tio n of  mili ta ry  ho sti lit ies  un de r 
circum stan ces  describ ed in p ar ag ra ph  (a ) .”

Now, un de r th at  language , we would  be ha rd  pu t to  say  wh en we 
in iti ated  mili ta ry  hosti liti es i n V ietnam .

Indeed , if  we were re fe rr in g to som eth ing  like the  recent  e sca lation 
of  the wa r in Laos, it  w ould  also be difficult because we h ad  in iti at ed  
mili ta ry  hos tili tie s o f a so rt ove r Laos a long  tim e be fore th at .

So, s uch  ques tions seem to  me to rai se serious  do ubt s abo ut t he  p rac­
tic ab ili ty  of  any time  lim it on Pr es iden tia l in tervention .

PROBLEM OF “ BLA NK CHE CK”  TO PRESIDENT

Thi rd , I  bel ieve  Congress  sho uld  not  be place d in a  positi on where  it  
mu st act  i n or de r fo r Pr es iden tia l act ion  t o c ont inue. I f  the  Congress  
does act, then  th e P resid en t receives  a  blan k check to  proceed as  he sees 
fit from th ere on out, and  t he  C ongress  is  a ll too likely  to  be swept u p 
in the  enthusia sm  of the  mom ent,  giv ing th e P resid en t a utho ri ty  th at  it  
might  la te r regr et  ha ving  given. Ag ain,  o ur  dism al experie nce  unde r 
the  To nk in resolu tion should be a  wa rning . Ra ther , the res ponsibi lity  
and au thor ity  which  the  Con gress now  has—th ro ug h the “p ower of  
the pu rse ”—to restr ic t or  te rm inate Pr es iden tia l act ion  sho uld  be 
spe lled  o ut  c lea rly . W ha t is now a bl un t an d aw kw ard  tool sho uld  be 
sha rpe ned so t ha t it ca n be used  with  more pr ecision.

My co nclusion  from all th is  is  th at, the a ut ho ri ty  t o c ar ry  on ho sti l­
itie s in th e absence of  a declar ati on  of w ar sh ould con tinue only  so lon g 
as th e P re side nt  has  at  lea st tac it a pp rova l o f both Hous es of  Co ng ress ; 
in othe r words, eit he r Hou se, ac tin g a lone, s hould  be able  to  “blow th e 
whistl e” on the Pres ide nt.  Ea ch  House  fu lly  r epres ents the Am eric an 
pub lic, and the firs t body  to  reach a major ity  in opposit ion  to  Pr es i­
den tial  act ion  s hou ld be abl e to te rm inate it.  Th ere  is c lea r preced ent  
fo r such an appro ach in th e E xecutive R eorgan iza tio n A ct, w hich s tip­
ula tes  th at reject ion  by ei ther  Ho use  of  th e C ongress  is sufficient  to kill  
a Presid en tia l ef for t to reorgan ize  the executive  branch.

An d, of  course, any  exercise of th e pow er of the purse  has to be 
appro ved by both Houses of  Con gress. So, lac kin g the ap prov al  of 
both Houses sho uld  be an ind ica tio n th a t the Pr es id en t’s aut ho ri ty  is 
being exercised in a way that  is, to say th e lea st, sufficien tly questiona ble  
so th at  it  oug ht  to be term ina ted .

NEW  BINGHAM RESOLUTION: HOUSE JOINT  RESOLUTION 665)

W ith  these  thou gh ts in  min d, Mr. C ha irm an , I  hav e today in tro duced  
a mod ified version of the le gis lat ion  I  introduced in th e las t Cong ress —
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House Join t Resolution 669.1 have exercised my prerogative to change 
my mind, as you can see.

Tliis proposed joint resolution reads as follows:
H ous e J oin t  R es olu ti on  669

To  lim it  th e au th ori ty  of  th e P re si den t of  th e U ni ted S ta te s to  in te rv en e ab ro ad  
or to  m ak e w ar in  th e ab se nc e of  a co ng re ss io na l dec la ra tion of  w ar

Re solve d by th e  Sen at e an d Hou se  of  R ep re se nt at iv es  of  th e U ni ted S ta te s 
of Amer ica in  Co ng ress  As semb led , T h a t us e of  th e Arm ed  Fo rc es  of  th e U ni ted•  S ta te s in  m il it ar y  host il it ie s ou ts id e th e te rr it o ry  of  th e U ni ted S ta te s in th e 
ab se nc e of  a  decla ra tion  of  w ar sh al l be  unla w fu l fo llo wing th e ad op tion  by 
eit her Ho use of  th e Con gres s of a re so lu tion  di sa ppro vin g continu at io n of  su ch  
use . Any su ch  re so lu tion  of  d is ap pr ov al  sh al l, if  s po ns ored  or co spon so red by one- 
th ir d  of the Mem bers of th e  Hou se  of  Con gress in whic h it  o ri g in at es  be  con-•  side re d re po rted  to  th e flo or of  su ch  Hou se  no  la te r th an  one da y fo llo wing it s 
in trod uc tion , un le ss  th e  Mem be rs of  su ch  Hou se  o th er w is e de te rm in e by  ye as  
an d nays.  Any re so lu tion  so re po rted  sh al l im m ed ia te ly  become  th e pen di ng  b usi ­
ne ss  of  th e Hou se  to  which  it  is  re po rted , an d sh al l be vo ted up on  w ithi n th re e 
da ys  a ft e r su ch  re po rt , unl es s su ch  Hou se  sh al l ot he rw is e de te rm in e by ye as  an d 
na ys .

Upon th e ad op tion  of  an y su ch  re so lu tion  of  di sa pp ro va l, th e P re si den t sh al l 
proc ee d a t once  to ef fe ct ua te  th e  im m ed ia te  w ithdra w al to  th e U ni te d S ta te s 
or  an y te rr it o ry  su bje ct  to  it s ju ri sd ic ti on  of  th e  U ni ted S ta te s fo rc es  inv olved, 
ha vi ng  du e re gard  to th e  ne ed  to  pro te ct  su ch  fo rc es  from  a tt ack  w hi le  in th e 
proc es s of w ithd ra w al .

I would like to add on this, Mr. Chairman, to make clear t hat  I am 
not opposed to House Joint Resolution 1 in its present form and in­
deed would support its adoption.

Mv resolution is draw n in such a way that it could be added as an 
amendment, additional section to House Join t Resolution 1, or it could 
be reported  separate ly to the House for action as a separate joint 
resolution.

Thank you, Mr. Chairman.

TII E  BI NG HA M RESOLU TION AND HO USE PROCEDURES

Mr. Zablocki. Thank you, Mr. Bingham. As usual, your statement  
is very helpful and well thought  out. Personally, I  want to  ful ly agree 
with your observations on the Jav its proposal, in pa rticular, the por­
tion of the  Javi ts proposal which deals with the time limitation.

I have a question, however, on your resolution tha t you introduced 
just today. You actually  often circumvent the House procedure of 
resolutions coming before the House for consideration when you say, 
“Any such resolution of disapproval shall, if  sponsored or cosponsored 
by one-third of the Members of the House in  which i t originates, be 
considered reported .” That would preclude any hearings, any action 
of the subcommittee, if just  one-third  of the membership could dis­
charge a petition, a bill, or resolution for consideration of the House.

How do you square tha t with your fear of the Jav its proposal?
On page 2 of your statement  you say the Congress is all too likely  

to be swept up  in  the enthusiasm of the  moment. You find some fa ult 
with tha t proposal in the Jav its resolution. Apparent ly you are not 
concerned if even one-th ird of the Members, which could very  well, 
as you sta ted in your statement, be swept up in the enthusiasm of the 
moment, sponsor or cosponsor a disapproval resolution.

How do you?



16

Mr. B ingham. First, with regard to committee jurisdic tion, the sec­
tion does say, ‘“unless the Members of the House otherwise determine 
by yeas and nays.”

The purpose of th is wording is to assure that in the  event of a ma­
jori ty of the House or of the Senate being of a mind to term inate  the 
authority, that  they would have tha t opportuni ty and could not be 
blocked by a filibuster. This language is essentially the same as tha t 
provided in Senator Jav its’ proposal to avoid the possibility of a fili­
buster. Under the provision th at Members of the House could deter­
mine otherwise by yeas and nays, it  seems to me it  might quite well be 
that  the Members of the House would vote by yeas and nays to refer  
the bill or resolution to the appro pria te committee and ask for a report 
back within a certain length of time. But  the purpose of that  lan­
guage is to  prevent the possibility of a filibuster.

We have our ways, the Senate has its ways. We also have ways of 
filibustering.

FEAR OF ACTION ON MOM EN T’S EN TH US IASM

The second part  of the chairman’s question has to do with  my pos­
sible fear of action in the enthusiasm of the  moment. I  th ink it is fa r 
less likely, in fact  not something to be feared, tha t the Congress or 
one House thereof would express disapproval of Presidential action. I  
think t hat  in the nature of things and human n ature  being what i t is, 
in the  ear ly stages of  a m ilita ry involvement there is likely to be con­
siderable enthusiasm and hoopla about it all, and I think that was 
indicated in the case of Vietnam.

Wliat I am saying here is, and what this  provision would provide is 
tha t if the majo rity of the Members of either House are prepared to 
vote to terminate the au thori ty of the President, they should have that 
oppor tunity  and tha t autho rity should then terminate.

QUESTION S PROCEDURES FOR ACTION

Mr. Zablocki. I  s till am not  very clear about the provision “unless 
the Members of such House othei'wise determine by yeas and nays.”

The bill would have to  be reported and indeed your resolution pro­
vides fo r it to be considered reported to the floor and then your yea 
and nay vote would be as a matter of action on the agenda. There is 
no expression on the p art of  the Members by a yea or nay vote whether 
it should be reported or not.

Mr. Bingham. This language preserves the righ t of the major ity 
of the House or of the Senate in either case to work its will. If  the 
majori ty of the House or the Senate wishes to have a committee study 
and a committee report, then under the terms of th is they could have 
it, but the right of the major ity to work its will would be preserved 
and would be assured and tha t right could n ot be prevented by the 
action of a minority.

What  troubles me about filibusters is tha t it is the action of a minor­
ity imposing its will on the majority.

Mr. Zablocki. If  your proposal became law, th e resolution intro­
duced this afternoon could be considered on the floor tomorrow.

Mr. Bingham. Tha t is righ t, provided tha t one-third of the Mem­
bers cosponsored it.
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Mr. Zablocki. Do you think tha t procedure adds to  the  democratic 
process? Is not full consideration of such highly sensitive legislation 
as we are today considering helpful and warranted ?

Mr. Bingham. I thin k in a case of tha t importance the majori ty of  
the House should be able to  determine whether  i t is prepared to vote 
and vote if i t so desired o r to have fur the r study given to the proposi­
tion. But the majo rity of the House would be in control and not the 
leadership, not any committee, no t any minority. The majority of the 
House would be in a position to work its will.

Mr. Zablocki. I have gathered  from your last comment in your 
statement tha t indeed House Joi nt Resolution 1 you fully agree wi th 
in its present for m; for example, you are not opposed to having the 
President  keep Congress informed or that  he report.

Mr. Bingham. Absolutely not.
Mr. Zablocki. Your proposal is intended to be an addition.
Mr. Bingham. Tha t is right.
Mr. Zablocki. I have no furth er questions.
Mr. Findley?

PROBLEM OF “ GLAN DULAR REAC TIO N5’

Mr. F indley. Mr. Bingham, I think we are all indebted to you fo r a 
very imaginative proposal and one which I  t hink  deserves very care­
ful examination.

I share the concern of the chairman about the  swiftness w ith which 
the resolution might be brought  to a vote.

There comes to mind the almost glandula r reaction that occurred in 
this  country after the conviction of Lieutenant Calley. I have an idea 
that  if a simila r procedure had been available, the Congress might 
have voted h im the Congressional Medal of Honor the day aft er his 
conviction, so lopsided and emotional was the reaction.

Yet I think the a ttitu de o f the American people as well as the Con­
gress has considerably changed. I know tha t minority tactics can be 
oppressive and thw art the will of the major ity, but I think it is also 
fai r to quote the Parli amentarian, Lew Deschler, th at there is always 
a way for a determined major ity to work its will.

I would be constrained  to modify at least those portions of your 
resolution to make possible a more deliberate consideration by the 
Congress. The Congress has been refer red to as a s tudy and delibera­
tive body, rather  than an action body. I  think t ha t definition has some 
merit.

problem of future constitutional confrontation

The other comment I  would make, Mr. Bingham, is tha t inevitably 
the provisions of your bill would lead to a constitutional confrontation 
of some degree at some fu ture  date. I t could well be tha t a President 
in this decade perhaps could be persuaded to sign a bill which would 
contain such a provision b ut a successor might take a different view of 
his constitutional responsibilities.

I  wonder if it is wise to  place in the hands of just one body of the 
Congress the authority  to force a constitutional confrontation. For 
example, afte r the attack on Pear l Harbo r, theoretical ly a President 
migh t have deemed it his responsibility to pursue the attackers despite
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a resolution by the Senate or the House ordering him to withdraw
forces.

How would you visualize a confrontation like tha t being resolved?
Mr. B ingham. I think my only answer to tha t, Mr. Findley, is that  

the exercise by the President of the  power, in effect, to wage war with­
out a declaration is such an extraordinary power tha t it should not be 
exercised unless both Houses are prepared to give at least tacit  ap­
proval. I am not asking them to give explicit approval as the Javi ts 
bill does, but at least tacit approval.

I think  it would be bette r to have such a const itutional confronta- *
tion, if one occurs, than to be in a position of uncertainty such as we 
are in today.

I don’t think  the m ajority of either House today would be prepared 
to vote to terminate the President ’s authority to carry on hostilities *
in Vietnam but if tha t were the case, then a confrontation would 
be inevitable. I t would probably take  place in regard to a fun ding reso­
lution. Tha t is why I think  it is better to have a clear-cut procedure, 
rather than  have to depend on a clumsy instrument like cuttin g off 
funds.

NO T WEDDED TO T IM IN G  M E C H A N IS M

I would like to say, also, in response to the gentleman's question and 
the chairman's question about the t iming  pa rt of  this resolution, I am 
not wedded to that.  I don’t think  tha t it is an essential part of this 
that  the resolution be b rought up within the day. That language is 
taken word for word from the Jav its  resolution, and I think  was 
directed primarily  a t the problem o f the filibuster in the Senate.

If  you were dealing in terms of e ither the J avi ts type of resolution 
or this type of resolution, I  think  you have to have some provision to 
prevent a filibuster. Wha t tha t provision should be, I don’t know, 
but I certainly am not wedded to this parti cular language.

It  may be tha t this calls for a schedule th at is too short. I would 
not object to changes in tha t regard. I think tha t m ight very well be 
desirable.

Mr. F indley. Thank you.

RE SO LU TI ON  EFF ECT ON  TR EA TY  OB LIGA TION S *

Mr. Zablocki. I have a fur ther question.
Your resolution provides fo r adoption by eithe r House of the Con­

gress : »
The use of the Armed Forces of the United States in hostilities outside the territory of tlie United States in the absence of a declaration of war shall he 

unlawful following the adoption by e ither House of Congress of a resolution dis­
approving continuation of such use.

What i f our troops arc used in a ter rito ry outside the United States 
in keeping with a treaty agreement , how would your resolution of dis­
approving continuation of our trea ty—would this  not in effect abro­
gate a trea ty ?

Mr. Bingham. Would it affect what ?
Mr. Z ,locki. I f your resolution became law, would it be possible 

for Congress in one swift move to abrogate a t reaty, a commitment we 
have in mutual defense of a country ?

Mr. Bingham. I  think this is righ t, but the Congress also has the 
power to cut off funds in such a case. It  has t hat  power today. The
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problem in the  case of  a tre aty is lik ely  to  be whether t he use of  troo ps  is required u nd er  the t reaty.
Th e Uni ted Na tio ns  ch ar te r is also a  tr ea ty . The use  o f troo ps  und er  

a resolu tion of  t he  Se cu rit y Council  m ight  be claimed  to be th at  typ e of  resolu tion.
I th in k th at  the  ans wer in these  cases is t hat if  the re is a firm obli­

ga tio n and some thi ng  o f th at  s or t th at req uires acti on,  th en  pe rha ps  a  
de cla rat ion  of  wa r is the pro ced ure th at  sho uld  be follo wed.

Bu t, sh or t of  t ha t, it  seems to me th at the Congres s sho uld  have  the  
pow er to  do cleanly wh at  it  now has the pow er to do th roug h the use 
of  the  fu nd in g process. That  pow er ac tua lly  exists in ei ther  House  
today because if  one House  s tead fastl y refuse s to  vote fund s fo r a c er­ta in  purpo se,  those fun ds  are  no t voted.

STATUS OF DECLARATIONS OF WAR

Mr.  Zablocki. A s o ur  co lleag ue well knows,  in t he  hea rin g last  ye ar  
we were  rep ea ted ly adv ised th at  a  decla ra tio n of  wa r is some thing  o f 
the past,  that  th ere a re  si tuat ions  wh ere  it  is e ith er  im pract ica l because  
of  ce rta in  cond itions th at  the decla rat ion  entail s. Would you never­
thel ess  urge th at t he re  be  a decla rat ion  o f w ar  re gar dle ss of  the size o f the co nf rontat ion ?

Mr. B ingiiam. I  th in k we have to accept  t he  fact  th at  decla rat ion s 
of  wa r seem to hav e gon e ou t of  fas hio n, bu t t hi s presen ts us wi th an oblig ati on  or  res ponsibi lity as leg isl ato rs to  try  to br ing up  to da te 
wha t the F ou nd in g F at he rs  tho ug ht  th ey  were  doing  when they  pu t th e 
power to decla re war  in the hands of  the  Con gress and the  Co ns ti­tu tio n.

At th at  tim e, if  th e decla rat ion  of  wa r ha d no t been cus tom ary , I  
th in k the Co ns tit ut ion might  very  wTell have pro vid ed  some sa fegu ard 
ag ains t a Pr es iden t committ ing the Uni ted St ates  to war  w ith ou t the  
consent of  the Congres s. Th is  i s a very gra ve  problem indeed.

I  a m no t wedde d to  any of  thi s lan guage, bu t I  thi nk  we sho uld  t ry  to come up  wi th some lan guage , some pro vis ion , th a t preserves  i n the  
Con gress the pow er ove r hosti liti es,  the pow er ove r the  question of wh eth er t hi s c ountr y should  be enga ged  in  ho sti liti es,  th at  i t h ad  unde r the Co ns tituti on  as fa r as the decla rat ion  of  war  is concerned.

RESOL UTION  WOULD AFF ECT VIET NA M WAR

Mr. Zablocki. Yo ur  d ra ft  resolu tion mak es no specific reference  to ho sti liti es now in prog ress. I f  enacted, wou ld i t be possible f or  Congres s to  vote a “re solution of  di sapp rova l” on the Vietn am  war  ?
Mr. B ingiiam. It  ce rta in ly  wo ul d; yes, sir .
Mr.  Zablocki. Th en , is th is  an othe r version of H.R.  4100, th e dis ­engag ement  act?
Mr. B ing ham. I  t hi nk  it  would give  the  Congress  th e powe r to  pass by one House  some thing  o f th at  sort.  As  I  s aid  e arl ier , I  t hi nk  a t th is 

stage of  t he game, an d I repe at  this , there is n ot  a major ity  in eit he r Ho use ready to  call a  ha lt  to the  Vie tna m war.
Mr. Zablocki. D o you n ot  believe  th at  H .R . 4100 should  hav e a hea r­ing because of  its f ar -re ac hing  provisions ?
Air. B ingiiam. I do.
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I am urging such a hearing now ; yes, sir. We have no procedure for 
bringing it to  the floor otherwise. If  I  thought th at it could be brought 
to the floor-----

Mr. Zablocki. I would l ike to join you in tha t score. I think any 
proposal as far  reaching as H.R. 4100 should have hearings  and so 
should a resolution disapproving of a conflict, because I thin k Congress 
sometimes acts too speedily and emotionally. As my colleague from Ill i­
nois has stated, we sometimes vote with our heart s rath er than our 
minds. This does not add to the security of our country.

I have no fur ther  questions, but  I  just  wanted to get tha t on the 
record. *

Mr. Bingham. Thank you, Mr. Chairman.

INTRODUCTION OF CONGRESSMAN HORTON •
Mr. Zablocki. Our next witness is the Honorable Fra nk Horton of 

New York. Congressman Horton is the author of H.R. 7290, a bill to 
restore to Congress its constitutional  responsibilities in decisions to 
send American troops into hostilities.

Because tha t bill would establish a joint committee on national  
security, it has been referred to the House Rules Committee rather 
than  to the House Foreign Affairs Committee.

Because of his interest in the war powers issue, however, Congress­
man Horton has asked to test ify here, and we are happy to have his 
views on this subject.

Mr. Horton, you may proceed with your statement.

STATEM ENT OF HON. FR AN K HORTON, A RE PR ES EN TA TIVE  IN  
CONGRESS FROM TH E STA TE OF NE W YORK

Mr. Horton. Thank you, Mr. Chairman.
Mr. Chairman, and members of this  d istinguished subcommittee, I  

am honored to have the oppor tuni ty to test ify before you on a subject 
which may have more potential tha n any other  single legislative ac­
tion for healing the divisiveness and the diminished credibi lity our 
Nation has suffered over foreign policies of the 1960’s. I  am part ic­
ularly grat eful to be here since, as you realize, my bill has been re­
ferred to the Committee on Rules because it provides for creation •
of a new join t committee. However, I feel tha t a m ajor portion of my 
proposal, dealing with congressional war powers, is appropria tely 
under your subcommittee’s purview, Mr. Chairman.

The challenge to the 92d Congress to take responsible action in the  »
arena of Presidential  and congressional war powers is, to me, the 
most serious foreign policy challenge we face.

I come here as one Congressman who, like all the rest of us, has 
felt the pressure, the temptation and the frus tration of being asked 
by large  segments of the public to call signals during an ongoing war 
from the sidelines, part icipating in what, at best, have been back­
handed and ineffective legislative efforts to bring  some congressional 
influence to bear on the era of nat ional tragedy and  dis trust which has 
evolved since the passage of the Gu lf of Tonkin resolution 7 years ago.

I cite the Tonkin Gulf resolution as a star ting  point of this era 
because tha t event, inadvertently  or not,  led to an abandonment by the 
Congress of any proper exercise of constitutional responsibil ity we
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march into the  quicksand of Southeast Asia.

I see the point  of this whole issue as being whether Congress, or 
Congressmen and Senators individually, want to forsake the luxury 
of sideline cr iticism of foreign policy and Monday-morning quarter- 
backing and take on a role which I see as being dictated  by the Con­
stitut ion, a role which would forge a partnership in responsibility 
with the Executive over the  commitment o f U.S. troops abroad.

A former Under Secretary of State who served during the Vietnam 
era said he seriously doubted Congress would prefer responsibility to 
Monday-morning signal-calling—at the same time he said tha t the 
passage of the Tonkin Gul f resolution was “one of the most unhappy 
things from the point of view of the President,” because i t precluded 
his having to return to Congress to win a continuing mandate on the 
war.

DUTY OF CONGRESS UND ER CONS TITUTION

While former Under Secretary  Katzenbach may be correct in his 
assessment th at at least some Members and Senators would pre fer the 
politically  safer course of crit icizing mili tary  actions which are solely 
a result of Presidential  orders, I don’t believe the safety of our political  
skins is a justifiable facto r in  considering this legislation. As I see it, 
and as Senators Jav its,  Eagleton, and o thers who have introduced war  
power bills have seen it,  we in Congress have a duty, a responsibility, 
like it or not, under the Constitu tion to play a major role in any d e­
cision to involve American troops in hostilities. Congress, in effect, 
abandoned this responsibil ity in 1964 when it accepted President 
Johnson’s determination to retalia te agains t the North  Vietnamese by enacting the Gulf of Tonkin resolution. The power gap  we created was 
quickly filled, and has been filled to this day by exclusi\ ely Presidential 
decisions as to the extent of our commitment of troops to hostilities  
in the nations of Indochina.

House Jo int Resolution 1, which passed the House last year, marked 
the first effort by the  Congress to regain its constitu tional role in 
decisions of war and peace. It  is a significant initiative because, at least 
by implication , it encourages Pres idents to consult wi th the Congress 
prio r to t akin g military actions. I  supported House Join t Resolution 1 
in the 91st Congress and would support it  again if it  proves impossible 
to get any stronger or more specific legislation through the 92d Con­gress.

BILL AUGMEN TS HOUSE JO INT RESOLUTION 1

The bill I have introduced augments the language of House Jo int 
Resolution 1 in two importa nt ways. Fir st, H.R. 7290 more clearly 
specifies what course of action the Congress may take if it does not 
concur with the Pres iden t’s action and his reasons for it. Second. H.R. 
7290 establishes a specific procedure for Executive  consultation with the Congress which I th ink  is sorely needed.

"While House Join t Resolut ion 1 might encourage such consultation 
throu gh a sense-of-Congress resolution, H.R. would require it.

The one test which all the  war powers bills must pass is whether they 
change the  balance of power between the President  and the Congress 
as defined in the Constitu tion. House Joi nt Resolution 1 certainly 
passes this tes t and I  must commend you, Mr. Chairman, fo r the  great 
care you have given to  not limi ting the  President’s legitimate powers
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as Ch ief  Executiv e and  C om mander in Chief. How ever, I  a lso wa nt to 
emphasize at  th is  po int  th at  H.R. 7290 ta kes equal care  to maintain the 
del icat e ba lan ce of constituti onal pow er between Con gress and  the  
Pres iden t while dea ling more specif icall y wi th the m akeup o f t hi s b al ­
ance, wi th the elem ents  of  th is  bal anc e which are  meaning fu l in the  
con text  o f t he  w orld sit ua tio n in the  1970’s. My bill seeks,  ge neral ly,  to 
define those inst ances in th is  mo dern age, and wi thi n the me aning  o f 
the Co ns tituti on , where the Pr es iden t is empowe red to com mit U.S . 
forces to  hosti liti es wi th  ne ith er  pr io r consu lta tion wi th,  no r pr io r 
au thor izat ion by, t he  Congress .

Th e major  th ru st  of  my t est imony th is  a fte rno on  is  to  bring  to  your 
att en tio n my  bil l which g ives  to the  ac tua l m echa nics  of th e exercis e of  
congressio nal  responsi bil ity  in wa rm ak ing decis ions,  and of  t he  pro c­
ess of co nsult ation  between C ongress  and the  Pre sid en t.

TRUST  ERODED BETW EE N PRESID EN T AN D CO NG RESS

I am one  who believes th at while th e pow ers ass igned to  Congress 
un de r a rti cle I , section  8, are  in ten ded to p rov ide  a thorou gh  and  wo rk­
able  sys tem of  checks  by Congress ove r Pr es iden tia l au thor ity , the  
actual  exercise  o f thes e pow ers does no t req uir e th e Con gress an d the  
Pr es iden t to  pa ir  off in  an adve rsa ry r ole  w henever a decisi on involv­
ing  na tio na l sec uri ty is cal led  for . Over the ne ar ly  200 ye ars of  our  
his tor y, o ur  fo reign  poli cy h as been mo re successful w hen Con gress and 
the Pres iden t hav e acted in  an atm osp here of  tr ust  and pa rtn ersh ip , 
ra th er  th an  in one of dis trus t an d sn ip ing over foreig n policy  issues. 
To a m ajo r e xte nt,  P resid en tia l decisions d ur ing the V iet nam e ra,  and 
the fa ilu re  of  Congress  t o affi rmative ly ca rry  out  i ts du ties in th is pe­
riod, have eroded  th at  desi rab le atm osp her e o f tr ust  and pa rtn er sh ip .

I  feel th a t any leg islation  we ad op t mu st be d ra ft ed  wi th an eye to 
ree sta bli shing , in the  lon g run , a wo rking  pa rtn er sh ip  betw een the  
executive an d leg islative bra nch es where war  decis ions  are  concerned.

Thus, in  H .R . 7290, I  h ave s ough t t o establ ish  a  proced ure  wh ereb y, 
psy cho log ica lly  a s well as subs tan tiv ely , the foste rin g of  such  a p art ­
ne rsh ip  would be encoura ged.

JO IN T  COM M IT TE E ON  NA TION AL , SE CURI TY

Titl e I I  of  my bill  wou ld cre ate  a Jo in t Com mit tee on Na tional 
Se curity o f the Congress.

The Jo in t Com mit tee on Na tio na l Security wou ld br ing tog eth er 
au thor ita tiv e Members of  Co ngress in foreig n and mili ta ry  affair s. It s 
memb ership  wou ld include the m ajor ity  and minor ity  l ead ers  o f both  
Houses an d the chair ma n and rank in g mino rity mem bers  of  con gres ­
siona l com mit tees  concerned d ire ctl y with  fore ign  and  m ili ta ry  pol icy. 
Th e pres iden t of  the  Sen ate , the Speaker of the  House, an d the  mi ­
no ri ty  l eade rs in the  H ouse and  Sena te wou ld each appo int one ad di ­
tio nal mem ber. A detaile d list ing  o f t he  jo in t com mit tee’s member-ship 
is co nta ined in th e ap pen dix .

I  a sk that,  i t be included wi th  thi s sta tem ent . (See p p. 24—25.)
Th is new  commit tee w’ould  be designat ed by Con gress as the panel  

aut hori zed  to consult  w ith  t he  P resid en t and  h is na tio na l sec ur ity  a d­
vise rs in situa tio ns  whe re cong ress ional powers a re involve d a nd  where 
congressio nal  rat ific ation  o f m ili ta ry  actions is r equir ed by H.R . 7290.
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I cannot  overem pha size, Mr . Ch air man , t hat  the  need fo r th is  j oi nt  
committ ee does no t ari se  from any  demo nstra ted  inadeq uac y or  in ­
effec tiveness of  the ex ist ing leg islative com mit tees  of  the  Ho use an d 
Senate which  have  re sponsib ili ty fo r for eig n and mili ta ry  a ffairs.  I t  is 
prec isely the importa nce of  these c ommit tees  an d the role  th ey  would  
pla y in the ac tua l ca rryi ng  o ut  o f c ong ressional  powe rs un de r my b ill 
which prom pted  me to assemble the lea dersh ip of these com mit tees , 
toge ther  wi th  the lea de rsh ip  of both pa rti es  in the  House  a nd  Senate 
on a  sing le p anel—a panel whi ch wo uld  be officially an d formall y desig-

• na ted by th e Congres s to receive Pr es iden tia l communicatio ns req uir ed 
un de r th is leg islation , an d to be available  to con sul t p riv ately with  th e 
Pres iden t or  his nat iona l se curity  advisers  in in ternat iona l emergencies.

•  JO INT  co mmitte e: no legislative power

You will  note, Mr . Ch air man , th a t my bi ll assigns  absolu tely  no 
leg islative powe r or  ju ris dict ion to the Jo in t Com mitt ee on Na tio na l 
Security . An y leg isl ati ve  measures s ho rt  o f or  i nclud ing  a  d ec lar ati on  
of  wa r mu st first be con sidered an d rep or ted ou t by the  ap pr op riat e 
commit tees  of the  House  and Senate.

The pre stigio us  an d bi pa rt isan  na tu re  of  the jo in t com mit tee’s 
membership  wou ld, I  feel,  he lp to set  t he  s tag e fo r an atm osp her e of 
pa rtn er sh ip  an d u ni ty  su rrou nd ing emergen cy m ili ta ry  decisions, w ith­
out risking  a re luctan t rubb er  sta mp  of  Pr es iden tia l actions  in si tu a­
tio ns  w here  the Con gress does no t f eel his  decisions a re  in  th e n ati onal 
intere st.

I  have also inc lud ed in H.R.  7290, a pro vis ion  req ui rin g the jo in t 
com mit tee to tran sm it  t he  Pr es id en t’s rep or t on his  actions  t o the ap ­
pr op riate com mit tees  o f the  H ous e and Senate toge ther  w ith  a  recom ­
me ndation  fo r cong ressional  action. F a r from im pedin g th e leg islative  
process which is to take  place wi thin the 30-day perio d fol low ing  a 
m ili ta ry  act ion  un de r the Pr es id en t’s eme rgen cy powers,  I  feel th at a 
pr om pt  a nd  a ut ho ri ta tiv e r eco mm end atio n fro m th is  pr est igious pane l 
wou ld ful fill  a gr ea t psycho logical need  fo r the Con gress a nd  the  
Na tio n du ring  wh at wou ld ine vit ab ly be a moment of  crisis and  
un ce rta inty .

JO IN T CO MM ITT EE  WOULD ENCOURAGE PA RT NE RS HIP

In  short , I  feel the es tab lishm ent o f a J o in t Com mit tee on Na tio na l
• Se cu rity wou ld acknow ledg e the  roles o f both  th e Senate an d Hou se in 

th e exercise of  leg islative  pow ers del ine ate d un de r the Co nst itu tion. 
More im po rta nt ly , I feel it  w ould e nco urage t he  creat ion  of  a working  
pa rtne rshi p betw een th e Congres s and the Executive  in mom ents  of 
in ter na tio na l cris is. I do no t f eel th at  the  joint  committee  would  be an 
imp ediment to pr om pt  act ion  or  mer e excess bag gag e because of its 
lack of leg islative  ju ris dict ion,  bu t th in k its  very  existe nce wou ld en ­
han ce the role  of Con gress in decisions w hethe r o r n ot t o d isp atc h U .S. 
tro ops into host ile  act ion .

no “service ma nu al” for crises

Th ere  is one gen era l po in t in su pp or t o f the  lan guage of H.R . 7290 
th at  I would like  to make. I  do not  feel th at  the leg islation we enact  
sho uld  be an at tempt  to wr ite  an exh aus tive “service manua l” fo r na-
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tional emergencies.  W e c anno t p oss ibly pred ic t every so rt of  ev en tua l­
ity , an d then  seek to  describe in  de tai l th e role s of  C ong ress and th e 
Pr es id en t in each  poss ible  occurrence.  W ha tev er  t he  lan gu ag e of  the 
bil l we enact , its  effectiveness  wil l depe nd to a  gre at  ext en t on a n a tmos­
phere  of  t ru st  between the  two bra nch es of  G ove rnm ent . W ith ou t thi s 
atm osp her e, Pres iden ts will  tend  to  op t fo r th ei r in te rp re ta tio ns  of 
forei gn  p olicy h istory and co ns titut ion al pro vis ion s in j us ti fy in g the ir  
act ions, an d Con gress could ag ain  lar ge ly  be le ft  with  the role of 
Mo nday-morn ing  quart erb ack.

I  feel th at  the  languag e o f my bi ll i s firm enoug h to  define  the  prop er  
wa r pow er roles o f t lie Congress an d the E xecutive, with ou t succumb­
ing  to the serious  ch arge  th at  th e bil l tie s th e Pr es id en t’s h ands , or  
seeks to  limit h is le gi tim ate  powers.

Th ere is no question th at  l eg isl ati on  is  needed  to  a pp ly  th e m ean ing  
of l egislative  war  pow ers  in a rti cle I , section 8 to the  presen t-d ay  world  
of  ra pi d com municatio ns, insta nta neou s weapo ns or  wa r, and Am er­
ican  lea de rsh ip  o f t he  f ree  worl d. A bi ll is need ed which  accom plishes 
th is  wi thou t ha mstr inging  leg itimate Pr es iden tia l pow ers  to  respon d 
to emergency situa tions . I  str on gly feel th at  the  provis ion s of my bil l 
meet t his  st an da rd .

Also, I  feel th at  my proposa l fo r a Jo in t Comm ittee on Na tio na l 
Se curity, wh ile  it  wou ld no t subs tan tiv ely  cha nge  t he  b alance  of war  
pow ers betw een the W hi te  H ouse an d Ca pit ol H ill , would  ad d to the  
stat ur e of  the  leg itimate  role  of  Congres s, and wou ld enc ourage  an 
atm osphere  of  pa rtne rshi p an d tr ust  in the func tio ning  of  both 
bra nches o f Gove rnm ent  in  an  emergency.

SECRETARY ROGERS BACKS JO IN T CO MM ITT EE

In  his  tes tim ony  on Ma y 14 before the Senate Fo re ign Re lat ion s 
Com mit tee  heari ngs on war  pow ers  leg islation , Se cretary of  State  
W ill iam Rogers emp has ized repe ate dly the need  to  impro ve the 
mechanics, the  scope an d the frequenc y of  consult ati on  betw een the  
Pr es iden t an d the  Congress  on m il itar y and forei gn  polic y issues. The 
tone of  h is rem ark s were  such th a t the news  media r ep or ted the Secre­
ta ry  ha d endorsed the  fo rm at ion of  a jo in t con gressio nal  committ ee 
to faci lit at e this  impro ved  con sul tat ion .

Congress is n ot  tlie  Comm and er in  C hie f, n or  is it an  a dj un ct  of  th e 
m ili ta ry  struc tur e. Congres s, as spokesman fo r the people,  has an in ­
dependent res ponsibi lity  invo lvi ng  que stio ning, evalu ati on , and 
jud gm ent.

My bil l is addressed  to  the  fulfil lmen t of  t hi s res pons ibi lity, and I  
hope th a t my tes tim ony here th is  aft ern oo n wi ll be a const ruc tive 
ad di tio n to the  com mendable at tent ion your  sub com mittee  is alr eady  
giv ing  to t hi s subject .

(T he  doc ument  re fe rre d to f ol lo ws:)
Membersh ip of the  Proposed J oint  Committee on National  Security

Chairman : The Speaker of the House.
Vice-Chairman : The Pres ident pro tempore of the Senate.
Members:

The Majority  Leader of the House.
The Majority Leader of the Senate.
The Minority Leader of the House.
The Minority Leader of the Senate.
The Chairman and ranking minority member of each of the following
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Committees:
Senate Foreign Relations Committee.
Senate Armed Services Committee.
Senate Judiciary  Committee.
House Foreign Affairs Committee.
House Armed Services Committee.
House Judic iary Committee.
Join t Committee on Atomic Energy.

One Member of the House who is not a member of any of the  aforemen­tioned Committees to be appointed by the Speaker of the House.One Member of the Senate who is not a member of any of the  aforemen-• tioned Committees to be appointed by the President pro tempore of the Senate.
One Member of the House who is not a member of any of the aforemen­tioned Committees to be appointed by the Minority Leader of the House.One Member of the Senate who is not a member of any of the aforemen-• tioned Committees to be appointed by the Minority Leader of the Senate.

REPORTING  RE QU IREM EN T OF PROPOSAL

Mr.  Zablocki. Th an k yo u, Mr. H or ton.
1 can assu re you  t hat yo ur  te stimo ny has  indeed  been  a  construc tive 

addit ion . Yo ur  proposal,  of  course, is no t pend ing before th is  sub­
com mit tee n or  even th e f ul l committee , bu t the  House Ru les  Committ ee. 
1 th in k it is one wo rth y of  fu ll conside rat ion , al thou gh  I  m ig ht  ask  
some ques tion s in  re ga rd ------

Mr. H orton. 1 do  a do pt  th e J av it s ap proa ch  in  H .R . 7290, an d hav e 
used bas ica lly the same de fin itio n o f the  w ar  powers. I  have refi ned  the 
lan gu age som ewhat , b ut  t he  m ajor  d ifferenc e is th at  I  h ave  a dded  the  
Jo in t Com mit tee  on Na tio na l Secur ity . Th e jo in t com mit tee would  
opera te to give the Con gress mecha nism fo r me eting  wi th  th e Pre si ­
de nt  and his  n at iona l sec ur ity  adv isers, so t hat we hav e ong oing, con­tin uo us  consu lta tion.

Mr.  Zablocki. Y ou r bi ll,  howev er, does n ot  specifically  p rovid e t ha t 
th e Pres iden t mee t with  the  jo in t commit tee,  bu t only  re po rt  to  it. 
You hav e cre ate d a leg islative  hi sto ry  by say ing  it  i s y ou r in tent  t hat 
th e Pr es iden t would  meet wi th the  jo in t com mit tee an d the  Na tio na l Se curity Cou nci l, di d you say ?

Mr. H orton. Sect ion  102 sa ys:
• Iu any case in which m ilitary  hostilities described in section 101 of this title are  initiated by the President,  the Join t Committee on National Security estab­lished under t itle II of this  Act shall be convened, prior to or within twenty-four hours after the initiation of such hostilities, and the President shall report the initiat ion of such hostilities to the joint committee, together with a full and• complete account of the circumstances hearing on the necessity for the initiation of such hostilities.

So h e wo uld  be req uir ed  w ith in  a m at te r o f 24 hou rs  to r ep or t to  th at 
jo in t committee  on any  ac tio n wh ich  has  been taken .

Th is com mit tee wou ld be in exis tence, so it  c ould mee t at  any tim e 
wi th  the  Pr es iden t, or  with  the people desig na ted  by the Executive , 
to be inform ed of  pend ing  m ili ta ry  act ion  t hat m ight  be necessary .

W H O  WOU LD  CO NV EN E JO IN T  C O M M IT TEE?

Mr. Zablocki. T o th at  very po int , who would, convene the jo in t 
com mit tee? You have in fe rred  at  least th at  the  Pr es iden t to make 
his  re po rt would meet with t hat  committee.

M r. Horton. 1 Ie wou ld have  th at re spo nsibil ity .
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Mr. Zablocki. Who would convene the joint committee, the Presi­
dent ?

Mi-. Horton. The committee’s chairm an would convene the com­
mittee.

Mr. Zablocki. You do provide t ha t the  Speaker  of the House would 
be chairman.

Mr. Horton. On page 4 of my bill, in line 15 :
The Speaker of the House of Rep rese ntat ives  shall  serve as cha irman of the 

join t committee and  the President  p ro tempore of the Sena te shall serve as vice cha irman of  the  join t committee. *
Then it also says in section 202:
It  shall be the duty of the joint committee to convene at  the  call of the  chai r­

man to receive any report required und er tit le I of this  Act and  to report to gthose committees of both Houses of the  Congress  which will consider legis lation 
refe rred  to.
E t cetera.

Mr. Zablocki. You give 24 hours in your bill. Who would have 
the responsibility of convening the joint committee?

Mr. Horton. The chairman. My bill names the Speaker of the  House 
as chairman, but I indicated in testimony before the Senate Foreign 
Relations Committee tha t I prefe r a rotat ing chairmanship .

Mr. Zablocki. Even though the President is not ready to report?
Mr. Horton. The President would have a requirement under this 

act to meet with the committee and, within 24 hours, he would have 
to report to it.

Mr. Zablocki. This would be something tha t I am sure the Rules 
Committee will explore completely.

Mr. Horton. The idea, Mr. Chairman, is to have a designated, on­
going committee of the Congress tha t is available to meet with the 
President and the National Security Council in times of emergency.

Now, for example, if the President wants to brief  anybody, it is 
solely his decision as to who gets an invita tion to come to the White 
House.

It  seems to me we ought to have some mechanism to afford the Ex­
ecutive a liaison, as it were, with the Congress.

A BIP AR TIS AN  HE AR ING BODY *

Mr. Zablocki. I  agree this would provide a bipartisan hearing body 
where in past instances only Members of the President ’s party have 
been briefed. »

Mr. Horton. If  you will look a t the list, there are 24 Members of 
the committee. They represent a good cross-section of all the standing 
committees appropriate ly involved with these problems.

Mr. Zablocki. As I have said earlier, I find some merit but I am 
not ready yet to subscribe to it fully.

I .understand my colleague from Illinois  must leave. I  have another 
question, but I will call on Mr. Findley.

Mr. Findley. Thank you, Mr. Chairman.
I think  Mr. Horton lias given us another demonstration in his long 

series of imaginative proposals in the foreign policy area. I appre­
ciate very much his taking the trouble to come here toclay to outline his 
plan.
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In  fac t, t he  p rop osa l for a co nt inuing  consult ati on  betwee n t he  Con­
gre ss a nd some for m o f th e exe cut ive  branc h is  very  timely.

Th e com mit tee  att em pted  to  t ak e th at into acc oun t in Ho use  J o in t 
Res olu tion  1 in the lan gu ag e at  th e top  o f p age 2, t he  wording  “shou ld 
conti nue suc h co nsult ati on  pe rio dica lly  du ring  such arm ed  con flic t.”

CONSULTATION ON CAMBODIAN INCURSION

One  of t he  mos t g ra ti fy in g examples  of li ais on  betw een the  executiv e 
bran ch  and th e Congress,  in  my mem ory here, was t he  occasion ri gh t 
af te r t he  incurs ion  i nto Cam bod ia when the Pr es id en t h ad  on tw o sep ­
ar at e day s the Senate an d House  Com mit tees  o n Ar me d Services  and  
Fo re ign A ffa irs  and Re lat ion s in  ord er  to ta lk  di rect ly  wi th  the m abou t 
wha t lie had done  an d w ha t, as he saw i t,  wo uld l ie ahead . To  my kn ow l­
edge, th is is t he  fi rs t su ch eve nt th at  occur red  d ur in g t he  V ietnam war 
an d,  un fo rtu na te ly , it  has no t been rep ea ted  since  then .

I  t hi nk  a ny th in g we can  do  to  enc ourag e the  Pre side nt  to  meet with  
ap pr op riate rep resentati on  of  Congress d ur in g any  pe rio d o f sustained 
con flic t is h ig hl y des irable . I  a m no t s ure we can  re qu ire  i t by  law  be­
cause of  the se pa ra tio n of  p owers , th e ind epe ndenc e of  th e execut ive 
fro m the  leg islative , an d vice  versa, but i t ce rta in ly  s hould  be encour­
age d and I  commend th e gen tlema n fo r his  ve ry excelle nt sta tem en t.

Mr . H orton. Tha nk  you. I  am  ve ry mu ch concerne d abo ut  the se w ar  
powers. I do apprec iat e the  work of  th is  sub committ ee. I  know of  yo ur  
•deep concern about it , too,  Mr . Ch airm an , an d members  o f yo ur  s ub ­
com mittee. I th in k it i s im po rta nt  f or  us to define  it.

Ju st  before I  tes tifi ed before th e Sena te Fo re ign Re lat ion s Com ­
mi ttee, Se na tor G oldw ate r wa s test ify ing.  I n  his  pre pa re d tex t, I  th in k 
lie  s aid  there were  158 ins tan ces  in wh ich  t he  U ni ted State s ha d been 
eng aged i n conflict s a nd  only  s ix o r seven of  those  th at h ad  a utho riza ­
tio n fro m Con gress. Thi s is wha t has happened. Th e Executi ve  has 
real ly moved in.  I f  the  Co ns tituti on  h as  a ny  m eanin g a t al l, th e Con­
gre ss has a n im po rta nt  role  to  pla y in so fa r a s th e war  powe rs are  con­
ce rned , bu t ou r role ha s no t been  p ro pe rly def ined o r ca rri ed  o ut.  We  
have c rea ted  a hi atus  o r a vacuum , an d the Ex ecuti ve  ha s mov ed in  to  
fill it.

Mr . Z ablocki. Mr. Bing ha m?

ESTA BLISH ING A DATE FOR HOSTILITY BEGINNIN GS

Mr. B ingham . Th an k you, Mr. Ch air ma n.
Mr. Ch air man , I  have  ju st  been adv ised th a t th e jo in t resolu tion 

th a t I  i ntr oduced  to da y is No. 66 9.1 would l ike to a sk  un animo us con ­
sent th at  t hat numb er be ins ert ed  in  m y tes tim ony at  the  a pp ro pr ia te  
place.

Mr . Ho rto n,  I  w ould lik e to  as k you a coup le o f questions about t he  
la tt er  sect ions  of y ou r bi ll wh ich  fo llow  very  close ly on S en ator  Jav it s’ 
prop osals  an d reflect some o f the  concern s th at I  have  about t ha t.

You sp eak , f or  example, of  the  au thor ity  to car ry  on hos til ities  unde r 
these c ondit ion s as not  co nt inuing  for  more tha n 30 day s from the  d ate  
such ho sti lit ies  are i ni tia ted.

When would  you  say we in iti ated  ho sti lit ies  in  Vietn am ?
Mr . H orton. Es tabl ishi ng  a da te  whe n ho sti lit ies  beg an could  be 

cl ea r cu t or  it  cou ld no t be cle ar cu t, depend ing  on th e circ umstance s. 
I  th in k in some ins tan ces  it  m ight  h ave to be a de term inati on  b y th e

63-510— 71------3
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Executive or the Congress. If  there was an attack such as Pearl Harbor,there would be no question about the  date. If  there is a landing, therewould be no question about the date. However, if it is a case of gradualbuildup, of guerri lla activities, and so forth, it might be the date wefirst committed our forces to actual combat, or when we sustained ourfirst combat casualty.
But I th ink, in most instances, i t could be fairly well defined. I th ink in the Vietnam situation  it could have been fair ly well defined.Mr. B ingham. D idn’t we have military advisers suffering casualties during the middle 1960’s, before the Tonkin Gulf resolution?Mr. Horton. Tha t is exactly why we need a clear definition of war *powers. The President now feels he can move troops back and forth  and commit the Armed Forces of the United States to combat without having to come to Congress.
I thin k tha t is the  whole th rus t of the problem before us. I  know *the gentleman from New York agrees with me tha t there is the need for a definition of congressional and Executive powers. As I said earlier , the Congress has ju st not taken any role in th is and has exer­cised no initiative.
The fac t of the matter is tha t we have almost abrogated our responsi­bilities  under  the Constitution . The definition of the Commander in Chief, as I  see it, is not  to make war bu t to continue or to carry  out the warmaking policies laid down by the Congress. But  the Executive has broadened his powers to  the point where now he can commit forces and get us engaged in conflicts wi thout the Congress or the people knowing anything about it.
I think it  is important for  the Congress and the people to know.This, again, is why I think it  is essential that we define this relation­ship between the Congress and the Executive.

POSS IBLE  CO NF US ION IN  “ 30 -DAY ”  PRO VISION

Mr. B ingham. I  certa inly agree in general. All I am trying to point out is, as I  indicated in my testimony earlier,  there may be some con­fusion about a 30-day period as to when tha t 30 days begins.Let me also point out to you something tha t troubles me, and I  think  it follows the Javit s proposal.
Under section 204 of your bill you indicate that  the authority to *continue hostilities may be terminated by jo int resolution of the  Con­gress before the expirat ion of the 30-day period. What about after  the expiration of the 30-day period? If  the Congress has  given the au­thority , is tha t authority  irreversible ? *Mr. H orton. No, it would not  be. The President would be permitted  aft er the 30-day period to continue if he had congressional authoriza­tion. I would assume th at the authoriza tion would spell out what the terms would be.
I t would be one tha t would require an accounting every year or with in a certain period of time, ju st like we are required to appropria te moneys for the Army, the Navy, the Air  Force, et cetera, every year.I thin k we would have to come back with furth er authorization and approval of any such warmaking authorization t ha t the Congress had acted upon.
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AUTHORITY PROVIDED BY JAVITS BILL

Mr. Bingham. I think that is a very interes ting thought and it is 
one which has passed throu gh my mind applying to the Jav its  bill, 
but it is not contained in the Jav its  bill.

Mr. Horton. No, it is not spelled out.
Mr. Bingham. The Jav its  bill is one-time authority  and that  goes 

indefinitely. There is no requirement tha t it be reinstated every year 
or every 6 months.

Mr. Horton. I am not saying tha t the Jav its  bill is perfect, and 
I realize tha t you said the same th ing with regard to your bill. My 
proposal for a joint committee is not a perfec t idea. I t is just to put 
some of these ideas into the hopper so tha t the committees can form u­
late meaningful legislation. The point is tha t the warmaking powers as 
they apply to the Congress today are not spelled out very well and 
they are not carried out a t all.

It  seems to me they do have to be spelled out and that  the Congress 
does have to reassert its authority in th is field. Otherwise, the Consti­
tution is meaningless. The Commander in Chief's  authority , in my 
judgment, does not mean th at the Executive can commit our forces ad 
infinitum whenever the Executive wants. I think tha t is p art  of the 
problem we have with the Vietnam situation.

SEES PROBLEMS IN  BING HAM RESOLUTION

Mr. Bingham. I thank the gentleman.
I would just like to ask him with all respect to  have a look a t the 

resolution I  p ut in today and see i f it does not  car ry out the inten t of 
his provisions and of the Jav its bill in a way tha t might give rise to 
less difficulty.

Mr. Horton. I  am sorry I was not here when you read your state ­
ment. But my initia l interpreta tion of your resolution is t ha t there 
is a continuing author ization  for the President to act unless the Con­
gress takes some action to disapprove it.

Mr. B ingham. Unless one House take action to disapprove it.
Mr. H orton. I  t hink tha t the resolution fails to recognize the war- 

making authorities that are granted to the Congress. In other words, 
I think that  you are begging the auth ority gran ted to the Congress 
under  the Constitution. You are saying to the President, “Go ahead, 
whenever you declare war, whenever you want  to  commit o ur forces, 
you go ahead and commit them. But if  we don’t like  it, we will step in 
and disapprove it  and you have to pull them all back.”

I would rath er take an affirmative approach. I would rather  say, 
“These are the only times you can commit ou r forces unless you have a 
declaration of war.” W ith  a declara tion of war, o f course, tha t is d if­
ferent,  but we are ta lkin g about undeclared war. “I f there is not a dec­
lara tion of war, these are the only times you can commit American 
forces. You can commit them for 30 days. In  th at interim, you have to 
report  to us and the Congress will have to take action. We will have a 
committee of the Congress who will be working wi th you at all times.”

In  that way, we will have be tter liaison and be tter re lations with the 
Executive in this field, and perhaps we can act better  when an emer­
gency situation arises.



As I say, I would prefer  to do it on the  affirmative rather than “You 
go ahead and do it no matt er what the  situation is and if we don’t like 
it we will disapprove it.”

Mr. Bingham. I apprecia te the gentleman’s thoughts. Does the gen­
tleman really think t ha t the conditions t ha t are spelled out, one, two, 
three, four, p artic ular ly three and four, are in any way restric tive on 
what the President  can do if he chooses to carry out the-----

Mr. Horton. Are you talking  about H.R. 7290 ?
Mr. B ingham. Yes, the condition th at he can act to protect the lives 

of U.S. nationals abroad and force to comply with national commit­
ment result ing from affirmative action and so on.

Mr. Horton. The point is tha t if he does commit our forces, the 
Congress, within 30 days or shorter under section 204, can say get 
out of there.

DES IR ABI LI TY  OF  SPEC IF Y IN G  WAR  CO NDIT IO NS

Mr. Bingham. Wait just a minute. I am turning to a different sub­
ject now, which is the desirabil ity o f at tempting to specify the condi­
tions under which the President can act in the first instance. A lthough 
I had such a list in my bill last year I have come to  the conclusion 
there is no such purpose to lie served in tr ying to provide a list because 
either you make it so broad to be meaningless or it is unduly restric­
tive. I thin k tha t these conditions actually  could be interpreted  so as 
to permit a President to do more or less as he chose and then the later 
provisions would come into effect. But looking at just the four situa­
tions under which you permit the President to act, are you happy with 
tha t listing?

Mr. H orton. Basically, yes, with the idea tha t those are the situa­
tions in which the President could act in the  absence of a declaration  
of war.

It  is a very interesting question and I am glad th at is being brought 
up. It has not been brought up so far  as 1 know in the history of our 
country, and I think it is im portant for us to spell it out. The point 
you make is a good one. I t is one tha t we should give consideration to ; 
namely, whether you use a list or whether you don’t use a list. I  would 
prefer to l ist the conditions, as does the Javits  bill and my own, rathe r 
than  say, “You go ahead and do it and we will come in and blow the 
whistle if we don’t like it.”

But I certain ly respect your view and your approach and I know 
you have given a lot of thought to it. I think, basically, you and I 
have the same concerns; namely, to spell out what the war powers 
are and have some mechanism whereby we are not going to get em­
broiled in filibusters and definitions, and so forth,  and not get any 
action. That has been the problem we have had to date. Tha t is why the 
Presidents have moved in, in 158 instances before the  Congress could 
move. I  think it is time we updated the Constitution, i f you will, and 
make it  more meaningful in the definition of war powers so tha t we 
can exercise the responsibility we have under the Constitution.

Mr. Bingham. Basically, I do think we are in agreement. It  is just 
a mat ter of discovering the best technique.

Thank you, Mr. Chairman.
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COMMENTS ON HOUSE JO IN T RESOLUTION 1

Mr. Zablocki. I have one last question this time on House Jo in t 
Resolution 1. At one po int you did say tha t you would pref er to see 
House Jo int  Resolution 1 strengthened. W ould you very briefly advise 
the subcommittee about tha t ?

Mr. H orton. I t is a good bill, but I would prefer something more 
specific and better defined.

I voted for  it before, and I would vote for it again.
Mr. Zablocki. The colloquy between you and my colleague from 

New York surely has indicated what  problems we have in detailing  
specifics.

Mr. H orton. Right .

VIETNAM NOT AFFECTED BY HORTON BILL

Mr. Zablocki. Let me ask this question as to your bill, H.R. 7290. 
Title II I,  section 301, say s:

Thi s ac t sh al l no t ap pl y to  an y m il it a ry  host il it ie s by  th e Arm ed  For ce s of  
th e  U ni ted S ta te s undert aken  be fo re  th e  da te  of  enac tm en t of th is  ac t.

Then a requirement to r eport ing to the joint  committee on the V iet­
nam war would not be included ?

Mr. Horton. My bill was purposely designed to eliminate the 
Vietnam conflict.

Mr. Zablocki. Technically, World War I I  is not declared ended. 
Technically, because of our mili tary  commitments to NATO, for ex­
ample, should the re be a confrontation, title I I I  would seem to exclude 
presidential reporting. Am I giving  a prope r interp retation?

Mr. H orton. I  don't believe so, Mr. Chairman. The NATO si tuation 
would be covered under page 2, line 10, section 4. Th at is one of the 
instances in which the President  could act to  comply with a na tional  
commitment, result ing from affirmative action taken by the executive 
and legislative branches of the Government by means of treaty, con­
vention or legislative enactment specifically intended to give effect to 
such commitment.

The language of t itle  I I I  is jus t to proh ibit  any application of th is 
technique to the Vietnam situation.

Mr. Zablocki. I am very happy  to have that  legislative history on 
your pa rt because I think title  II I,  section 301, could very well be 
interpreted to negate the entire purpose of your proposed act.

Let the Rules Committee make that decision.
I want to again thank you, Mr. Horton, for a very excellent sta te­

ment. We appreciate your comments and your answers to our 
questions.

Mr. Horton. Thank you, Mr. Chairman.

INTRODUCTION OF CONGRESSMAN CHAPPELL

Mr. Zablocki. Our final witness of the day is the Honorable  Bill 
Chappell, Jr ., of Flor ida . Congressman Chappell is the author and 
principal sponsor of House Join t Resolutions 664 and 665, relatin g to 
the war powers of Congress.

Mr. Chappel l, we look forward to having  your thoughts on this 
most important subject. You may proceed.
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STATEMENT OF HON. BILL CHAPPELL, JR.,  A REPRESENTATIVE 
IN  CONGRESS FROM THE  STATE OF FLORIDA

Mr. Chappell. Mr. Chairman, let me thank you and  your subcom­
mittee for excellent work in this area.

Let me express my appreciation, too, for  the very excellent bills 
which many of you have already introduced, and specifically the one 
which you passed last time in the House and which is again under 
consideration in this subcommittee.

If  I might , Mr. Chairman, since the hour  is late, and I know you 
would like to move on, if  I  might have your author ization  to have my 
statement received in the record in toto, then I will just sta rt with a 
summation, and perhaps we can proceed more rapidly tha t way.

Mr. Zablocki. Without objection, it  is so ordered.
(The prepared statement of Mr. Chappell fo llows:)

Statement of the H onorable B ill Chappell, Member of U.S. Congress, FourthDistrict of Florida, in  Favor of House Joint Resolutions 664 and 665,J une 1, 1971
Mr. Chairman. I wish to tha nk  you and the other comm ittee members for this  opportunity to discuss measures intended to be tte r define the  respective powers of the  Congress  and  the Pre sident  in  the  exercise of the  w arm aking power.Ju st  las t week, some 49 members jo ined  me in introducing House Join t Resolu­tions 664 and  665. This mea sure  is designed to strengthen  and specify action  with which both the  President  and the  Congress  must comply when American troops are  committed to battl e ou tside  the  Unit ed States .
We wish to commend those  other persons who have introduced sim ilar meas­ures designed for the purposes of aga in having the Congress fulfill its con stitu­tional responsibility with regard  to our  Nat ion’s involvement  in war. Your reasoning in House Joint  Resolut ion 1 is inco rporated  in the measures which we have introduced.  We respectfu lly ask  your consideratio n of these bills in your delib eration on thi s subject as add itio nal  suggestions as to how the problem of prolonged involvem ent might be solved.
Fir st, I believe we all agre e th at  some congress ional definition needs now to be made. Our Nation to tte rs on the brink of despair  in its  efforts to unders tand America’s involvement on anothe r soil 10,000 miles away in a  wa r we  have never chosen to win.
Our youth  are fru str ate d from battle stag nation and too often have turn ed to the  fan tas y of drugs. Thou sands of mothers  have cried  in despai r a t the  bur ial of th eir  sons, lost to  ba ttles they were not perm itted  to win. Rebellion has sounded in the mass  p at ters of feet attuned to the  divisive mechanics of our internatio nal  enemy.

letters show scars of war

This  problem plagues the citizens of our  Nation daily . Le tte rs pour  into my office each day, revea ling the  angu ished  scars thi s wa r is leav ing on our  people. Too many young people re gard our  process with skepticism and  o ur mil itar y sys­tem has suffered tremendously  in both pres tige  and  morale . Our people ache to see thi s mat ter settled. Some of our  young people res ort  to radicalism, and our milita ry system has  been cheapened as a res ult  of our  involvement. Thousands of our comrades live among us as  maimed and disfigured reminders of the  horr ible sacrifices of war. God forbid that  history shal l ever record those as symbols of  a va in and ill-reasoned season  of conflict.
Neithe r praise nor condemnation of actions , past or prese nt, bu t ra ther  the ir unfo rget table lessons, will avail us to a sensible  direction  for  the  futu re. One such lesson is th at  no government dare commit its people to prolonged armed conflict withou t a clear  definition of the purpose of such commitment and the will of the people to pursue them to victory. How, then, do we implement the  lesson? We best do so by clearly defining the respec tive responsibilit ies of the Pre sident  and  the Congress with  reference to the constitutional power  to make war. The proposed resolution  before us, I believe, is a reasonable approach  to such implem entation.
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NO EFFECT ON PRESIDENT’S REPELLING ATTACK

This resolution in no way alters  the President’s power to initial ly engage 
our forces to repel a sudden attack or to protect American lives and property. 
It  simply requires the President, within 72 hours of committing any of our 
Armed Forces to action in any armed conflict outside the United States, to 
report such committment to the Congress. If the Congress shall fail to approve 
or otherwise act on such report, within 30 calendar days afte r receiving it, the 
President shall within the next succeeding 30 days terminate such commitment 
and disengage all forces so committed.

This proposal embraces the intent of the framers of the Constitution and the 
thoughtful declaration of many great Americans after  them.

Article I, section 2, of the Constitution state s that the Congress shall have 
the power to declare war, to raise  and support armies, to provide and maintain 
a navy, to make rules for the Government and regulation of the  Armed Forces, 
to provide for calling for th the militia, to execute laws, suppress insurrec tions 

, and repeal invasions, to provide for organizing an army and disciplining the
militia and to make all laws necessary and proper for executing the foregoing 
powers, Article II, section 2, of the Constitution state s tha t the President shall 
be commander in chief of the army and navy.

INTENT ION  OF CONSTITUTION FRAMERS

The framers of the Constitution were very delibera te in balancing the powers 
of this Government and those of the Congress and President, and they were 
deliberate  for excellent reasons. All too frequently the American colonies were 
drawn by the King’s decree into England’s wars. The leaders of the newly 
independent republic resolved to make certa in tha t thei r new country would 
never again be drawn into war at the direction and discretion of a single man. 
For this reason, it transferred the war power to the legislative branch of the 
newly created government.

Indeed, the framers of the constitution recognized tha t the President, under 
certain circumstances, might have to take defensive action to repel and subdue 
a sudden attack upon this grea t Nation. But tha t was the extent of the war 
making power they were willing for him to exercise. The intent of the framers 
is made quite clear in the proceedings of the Constitutional Convention and in 
the subsequent writings of our Founding Fathe rs. Thomas Jefferson, in a lette r 
to James Madison, back in 1789 said :

“We have already  given in example one effectual check to the dog of war by 
transferr ing the power of letting  him loose from the executive to the legislative 
body, from those who are  to spend to those who are to pay.”

Pursuing this same line of thinking, Alexander Hamilton, who generally 
favored extensive presidential power, nonetheless wrote :

“The President is to be Commander in Chief of the Army and Navy of the 
United States. In this respect his authority would be nominally the same with

* tha t of the King of Great Britain, but in substance much infer ior to it. It  would 
amount to nothing more than the supreme command and direction of the mili­
tary  and naval forces, as first general and admira l of the confederacy, while 
tha t of the British King extends to the declaring of war and to the raising and 
regulating of fleets and armies—all which, by the constitution under considera-

* tion, would apper tain to the legislature.”
When, in 1846, President James Polk sent American soldiers into the con­

troversia l terri tory  of Texas, marking the beginning of the Mexican war, 
Abraham Lincoln was just a young man in the House of Representatives in the 
State  of Illinois. Lincoln felt tha t the President had acted unconstitutionally, 
and he s aid:

“. . . allow the President to invade a neighboring nation whenever he shall 
deem it necessary to repel an invasion, and you allow him to do so, whenever 
he may choose to say he deems it necessary for such purpose—and you allow 
him to make w ar at  pleasure. Study to see if you can fix any limit to his  power 
in this respect, after you have given him so much as you propose . . .

CONSTITUTION IS  A LIVING DOCUMENT

I deeply believe tha t the Constitution is a living document. The Congress of 
the United States must activa te its responsibilities under this document for 
determining war and peace. Although I  have been a Member of this  dist inguished 
body for a very short time, I have for ten long years watched the shadow of
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a war creep over the mood of this land.  I feel most profoundly that  had Con­gress either  decla red or refused to allow our  involvement in Vietnam at  its outset, a clear -cut att itu de  would have been estab lished and the nat ional hu rt of our  people avoided.
The United Sta tes is the leader  of the free  world today. But  thi s is not so be­cause our citizens are  anxious that  we take the lead in mi lita ry ba tt le s; nor because our  d iplomats are  the  most ex pe rt ; nor  because our  policies a re  faultless or the most popular . The m antle  of lead ersh ip has been placed upon our  shou lders not by any nation, nor by our  own Government or citizens,  bu t by dest iny and circumstance—by the sheer fact  of our  physical and  economic stre ngth, and by our role as the only real  counter  to the forces of communism in the world today. If  events in Indochina have tau gh t us to bet ter  fulfill th at  role, then it is not a wholly dark story. And I want to emphasize th a t this  resolution affects in no way our present involvement, bu t th at  the mistakes  of the pa st mus t be heeded in the  future .
Mr. Chai rman , we in the  Congress have the  power to assure  the  American people that  never again will we allow a situ ation like Vietnam to occur. Let us play the pa rt our forefa the rs intended in the delicate exerci se of the  war  making power. Let us clearly define the  respective responsibilit ies of the President  and  the Congress in the exercise of it. I urge  a favorable report of your committee on H.J. Res. 664 and 665.
Mr. Chai rman , thank you aga in for  allowing us to appear. We commend you and  the Members for the  work  you have  pu t into thi s mat ter and  wa nt you to know th at  we will work with  you in every way possible in the measure  your committee  repor ts.

STA TEME NTS BY FO UN DING  FATHERS

Mr. Chappell. By way of summation, I would like to call the subcom­
mittee’s specific attention to page 3 a t which I  have discussed briefly the constitu tional provisions which I think are embodied in the work 
tha t all of us are p lanning  to do in thi s field and also to pages 4 and 5 
where I have referred  specifically to what I believe to be the intent of the Founding Fathers on the constitutional provisions touching the war powers.

I would like to mention specifically the  statement made by Thomas 
Jefferson in a le tter in 1789 to James Madison, where he says—

We have alre ady  given in example one effectual  check to the dog of war  by tra nsfer rin g the power of letti ng him loose from the Execut ive to the  Legislative body, from those who are  to spend to those who are  to pay.
Then the words of Alexander Hamilton when he was pursuing the same line of thinking, when he said—
The President  is to be commander in chief of the  Army and Navy of the United State s. In this respe ct his autho rity would be normally the same with th at  of the  King  of Great Britain, bu t in substance much inferio r to it. It  would amount to noth ing more tha n the supreme command and direc tion of the Mili­tary and  Naval Forces, as Fi rs t General and Admiral of the  Confederacy, while that  of the  Br itish  King extends to the declaring of wa r and to the  rais ing and regula ting  of fleets and armies—all which, by the Constitu tion und er cons idera­tion, would ap per tain to the Legisla ture.
And then, third , the words of Lincoln, who in 1846, refer ring to 

James Polk and his experience in the commencement of the Mexican War, he said—
. . . allow the Preside nt to invade a neighboring nation whenever he shall deem it  necessary to repel an invasio n; and  you allow him to do so, whenever he may  choose to say he deems it necessary for such purpose—and you allow him to make  war at  pleasure. Study to see if you can fix any lim it to his power in thi s respect , af ter you have given him so much as  you propose  . . .
Mr. Chairman, I have referred to th at only to place in the record. I think, some of the basic th inking of those who were instrumental in
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framing the wording of the constitutional provisions rela ting  to  the 
warmaking powers.

PROLONGED WAR IN  VIE TNAM : CONFOUNDING

I believe i t is the prolonged war situat ion which bothers all of us. 
I think all of us recognize tha t the  Preside nt has to  have a f ree hand 
in order th at he can protect us in the case of a sudden emergency or to 
protect our people overseas or our property. I th ink none of us are con­
cerned about h is immediate  exercise of his powers under the Cons titu­
tion to do that.

I do think  it is the prolonged war which confounds all of us and 
we don’t know jus t exactly where to place the limit. I  speak specifically 
with reference to House Join t Resolution 664 and House Joint  Resolu­
tion 665 which I, together with some 49 other cointroducers, int ro­
duced la st week. It  is the simple in tent and purpose here, Mr. Cha ir­
man, to supplement very much the line thoughts which the chairman 
and those who cointroduced his bill wi th him and to take just perhaps 
another step to say w hat does happen in  the event the Congress does 
not act.

INACTION OF CONGRESS 1IAS CAUSED DIFFICULTY

It  has been the inaction, I believe, of the Congress which has  again  
caused so much of our difficulty, It  has been fearful, it appears, of 
getting in at the time when wo should get in in order that we might 
define our part and procedure in tha t which migh t amount to a p ro­
longed war. The resolutions about which I speak specifically simply 
provide that  except in the  case of a declaration of war  by the Congress 
or the declaration of an emergency by the Congress th at the Pre si­
dent if he engages, actually  engages our troops outside of the United  
States  in hostile conflict, he, within 72 hours, must report tha t fact  to 
the Congress, giving his reasons for it and the expected durat ion of 
the conflict or the engagement and then if the Congress does not with in 
30 days thereafte r act to approve or otherwise instruct the President, 
then he shall have an additional 30 days within  which to disengage 
those forces.

I don’t know whether  the 30-day period, as has been suggested here 
earlier,  is the right time or not. Perhaps it should be 60 o r 90 in each 
instance.

All we are attem pting to do throu gh this resolution is define t ha t 
period of time within which the Congress should act to approve an 
engagement of w ar by the  President, failing which the Pre sident shall 
disengage all forces so committed.

I do want to emphasize the  po int that  none of  us intend to hamper 
the President in the exercise of his emergency powers.

There is noth ing in th is provision that attempts to take away from 
the President any of his powers, but, rathe r, to bring  the Congress 
properly into focus in the presentation of its responsibilities. So I 
believe this approach, tho ugh certainly no t perfect, is a good approach, 
a reasonable approach and one which would el iminate in the futu re 
our engagement without an intent to win by our forces in combat 
under circumstances such as Vietnam.

Mr. Chairman, I  than k you and thank your wonderful subcommittee 
for the opportuni ty to present my thoughts to you. Knowing your
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work so well, I  thin k th at whatever you bring from this  subcommittee will be something I can support on the floor as I  supported you the last time.
QUEST IO NS DE TA IL S OF  C H A PPELL BIL L

Mr. Zablocki. Thank  you, Mr. Chappell, for your excellent state­ment. Also amplify ing on the language contained in your Resolutions 664 and 665, frankly , on page 2, lines 6, 7, 8 and 9, 1 have some concern because you say, “shall repo rt in  detail to Congress his reasons for his evaluation with respect to the effect and dura tion of.” In  your further explanation you said “expected duration .”Mr. Chappell. Mr. Chairman, again, I  am not wed to tha t part icula r language.
Mr. Zablocki. I have trouble  with the word “detailed,” to have a detailed repo rt on and how long a confron tation would last. I think  no President could indeed fulfill that part of the  law if  it  did become law. What  I do have a real problem with is that “if  Congress within 30 calendar days after receiving such repor t shall not by concurrent resolution or otherwise act on said report, such commitment shall be immediately terminated.” W hat  about filibusters?

A N T I- F IL IB U S T E R  PR OC ED UR ES

Mr. Chappell. As I  say, it may be th at some of the thoughts others have had  with reference to filibuster might  bette r perfect the bill. I believe, as was stated here earlie r, that the Congress, wi thin its own range, has a way of solving those problems, especially with a subject so intense as the Vietnam situation. I thin k tha t a longer period of time m ight be better for congressional action, or a procedure to over­come a filibuster. I thin k this is a valid consideration and much thought, I  think,  needs to be given to it.I personal ly believe that if we set a period, whether it is 30, 60 or 90 days, I beiieve if we put that  period in there, if  the President of the United  States with all o f his influence and th at of those who work in his administra tion and the mili tary  officials which guard our coun­try and those in the Congress who are interested in tak ing a parti cular step, if they are not all together strong enough to overcome such a problem as filibuster then I thin k we have very serious problems any­way—and perhaps  it is the kind of prolonged conflict we ought not to be engaged in.
Then, of course, the Pres iden t has the opportuni ty of a total of 63 days in such an emergency engagement under  this  bill.I would like to comment on the thought the chairman mentioned about repo rting  in detail. The inten t and purpose with tha t language is to  simply have him give sufficient inform ation on which the Con­gress might be alerted to take  action. Now, with reference to the du ra­tion, the bill simply provides, “ and h is evaluation with respect to the effect and duration.” Now, tha t is only his evaluation. I t does not say he has to tell us it is going to last  exactly 6 months, a year, or 10 days, but to give his evaluation as t o what  might be expected. The think­ing behind tha t, Mr. Chairman, is th at the Congress might take one action if  i t be convinced the engagement will be a quick conflict: and another if  it be convinced that a prolonged conflict might ensue.
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CHAPPELL BILL : NO VIETNAM APPLICATION

Mr. Zablocki. I also notice  tha t your resolution does not apply  to 
the armed conflicts in which the Armed Forces of the United States 
are engaged today.

Mr. Chappell. That is right. It  is not intended to solve the problems 
tha t already exist with reference to Vietnam. I believe we are in the 
process of disengagement there  of one sort or  another. I think here we 
should take the lessons we have learned and try  to put those lessons 
into a way of  having the Congress better act in the event we come into

•  a situatio n like that  again.
Mr. Zablocki. Thank you very much.
Mr. Bingham?

•  NOTES CO-SPONSORSHIP OF CHAPPELL BILL

Mr. Bingham. Thank you, Mr. Chairman.
Mr. Chappell, I certain ly would like to commend you for your 

statement. I  am particu larly  interested in those quotations you brought 
before the subcommittee, I  think they are most a pt indeed, from the 
Founding Fath ers and from President Lincoln when he was a Con­
gressman. It  is interesting tha t Hami lton who was considered an 
advocate of strong president ial power made it clear tha t he did not 
intend to have the President  have the power to carry  on war without  
the approval  of the Congress. I am very much impressed with your 
resolution.

I am partic ularly impressed with the remarkable cosponsorship t hat  
you have attracted. You have a most representative  group of cosponsors 
representing all wings of thought in the House, and I think it is a 
remarkable achievement.

Mr. Chappell. Thank you, sir.

PROBLEMS OF SETTING 3 0 -DAY LIMITS

Mr. Bingham. I don’t know i f you heard my testimony earlie r and 
I don’t want to dwell on the points, but I do have reservations about 
forcing the Congress to act on this matt er within a certain specified

• length  of time. I think unless you have some provision to protect  
agains t a filibuster, no matter what time limit  you set, if you don’t have 
some provision agains t th at, you would permit  two o r three Members 
in the other body to prevent the Congress from acting and require

• the termina tion of the hostilities whether or not tha t was the will o f 
majority of the Congress. The danger there is th at a few Members, a 
very small minority perhaps, could paralyze the  action tha t the  coun­
try  might  want to take and that the major ity of the Congress might 
want to take.

Your 30 days are much more measurable than the 30 days in the 
Jav its  proposal because you have set it as 30 days from the time the 
report is submitted. The difficulty th at  strikes me there is what hap­
pens i f the President simply does not submit the repo rt and just goes 
ahead without submitting the report ? Wha t then ?

Mr. Chappell. Of course we are in the same kind of category we 
find ourselves in when he does not  take on something else where he is 
constitu tionally  or otherwise required to. This type of requirement,
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I  think,  would subject the President to impeachment in the event the Congress felt strongly enough about it.
I nave no objection to an amendment which says tha t “within so many days afte r the engagement * * *.” I think  we could say in the event he failed  to do so. With in tha t prescribed time, then, i t shall date from the time of the actual date of the conflict or  the engagement of our forces in conflict. I think  tha t would remedy the problem, Mr. Bingham. It  should be considered a real serious one.

DESIR AB ILITY  OF PER IODICALLY RE NE WI NG  WAR AU TH OR ITY

Mr. B ingham. What would you say as to the desirability of having  some sort  of requirement tha t this  author ity be renewed every so often, as Mr. Horton suggested earlier? In other words, are you satis­fied th at once given, tha t should be enough, or should it be renewed every year ? We have had this Vie tnam thing going on now for 6 years.Mr. Chappell. Mr. Bingham, this sort of thing gives me concern as it does most of us. On the  other hand, if we could get the Congress alerted to assuming its responsibilities, tha t which it giveth  it can take away and tlia t which it authorizes it can reverse, then  it seems to me th at  if the Congress found in any given time that this conflict had gone on long enough, the Congress could stop it. There is no reason why it couldn’t. There is nothing tha t would proh ibit  it from stopping it  here. There is simply the requirement tha t it be reviewed every so often.
Another thing tha t concerned me about the Vietnam situation  is that  the Pres iden t was given almost a blank check to do all of those things he deemed necessary in tha t area of the world. I think this is the th ing t ha t maybe the resolution, if  you could find the proper word­ing. should tie down so tha t we don’t just  give ca rt blanche authority to one man, and I think th at is what our Founding Fa thers were con­cerned about, that we might vest it  in one person, this power to make war. So, they were trying to prohibit it.
Again, I  don’t know how th is Congress can tell the  next one exactly what it must do. So somewhere along the line we have to assume that  both the President and the Congress will be responsible and act responsibly under these circumstances.
This is simply a device, as I see it, to get  Congress to do tha t which it should already have done and should already be doing with reference to the warmaking power.

WISDO M OF “on e  HO US E VETO5’ PROPOSAL

Mr. Bingham. One more question. On the continuation of this authority , may I  point this out to you, that  under your procedure both Houses would have to concur in the authority  granted, but  once that auth ority has  been granted i t could be repealed only by action of both Houses. In other words, if one House afte r the end of 2 years decided it had enough and didn’t want the President  to carry on, nevertheless tha t House could not act to impede the President. In a way, one House alone could not act to repeal the auth ority granted by both Houses.Mr. Chappell. Mr. Bingham, I  believe tha t both Houses should be required to act. As a ma tter of fact, one of the weaknesses I  see in the presen t Constitution is t ha t with reference to the treatymaking power we have le ft th at authority  conferred in only one body. I  think
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tliat  lias gotten, us into lots of difficulties. I  think  there is an area for 
real study.

I th ink tha t i f both bodies of the Congress were required to affirm or 
confirm the commitments we make under the treatymaking  power many 
of our problems might be averted. Certainly, we could, today, put in 
a specific exception in a bill of this sort and say “excepting treatie s 
made under the Consti tution” tha t these things would happen.

I think  we would have a much be tter way o f doing things , but all 
of us recognize tha t is a long way, the long way around, too.

■»

WAR AU TH OR ITY REQUIRE  TW O-HO US E APPROVAL?

Mr. Bingiiam. Following tha t very line of thinking, wouldn’t you
• say that the President’s power to carry on hostilities without a declara­

tion of war is such an extraordinary power th at he should no t be in a 
position to exercise it unless he has the continuing approval of both 
Houses ?

Mr. Chappell. I concur th at at any time we find ourselves in  a ci r­
cumstance where the people are so disunited as, for  example, now, tha t 
there ought to be a good way to trig ger  the action which would be 
necessary for disengagement. I personally believe tha t a device similar 
to the one before us might have prevented the problems of Vietnam 
as we know them. Congress would have said one or two th ings : “Let 
us get in there and win it, Mr. President, with all tha t we have, and 
we are going to make the appro priat ion,” or “Stay  out.”

Fir st, I don’t believe we would have gotten into tha t circumstance, 
as we did, one in which we were not  going to permit our young peo­
ple to win. We teach them not to fight unless they have t o ; but if  they 
are going to fight, get in to win, then we send them into a situat ion 
like Vietnam and we won’t let them win. It  is tha t kind of attitude , 
I believe, this  so rt of law might be very he lpful in preventing.

Certainly that is my inten t in  doing so.
I would like to comment fur ther . Your bill, H.R. 4194,1 commend 

the gentleman on t ha t subsection (b) of section 2. I  t hink with some 
changes perhaps  he is on the r igh t track. I am not sure th at  the times 
in there are right . As in my bill, I am not sure the  times are righ t, but

• I think it is heading in the direction to solve the problems of a 
filibuster.

Mr. B ingham, I am not sure I  was responsive to your last question.
Mr. B ingham. On the last point,  I  did mention earlie r tha t that  lan-

• guage, subsection (b) , is taken from Sena tor Jav its ’ bill. I think it 
was aimed at the  filibuster problem.

I apprecia te your comments. Certa inly I  fully  agree with the  gen­
eral thrust  and purpose of your resolution.

Mr. Chappell. Thank you, sir.

PERIODIC  RE NE WAL  OF TRE ATI ES

Mr. Zablocki. Again, I want to  commend you for appear ing before 
the subcommittee. You certain ly have contributed to a b etter und er­
standing of the problem we are grappling  with. I th ink  your resolut ion 
has merit. I  want to second your comment that  the House of Represent­
atives should have the r ight  to  approve treaties, since it  has t o carry  
out the  obligations of treaties.
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We d iscussed las t y ear wh eth er  tre at ies o ught no t to  have a te rm in a­
tio n da te  of  10 yea rs, 15 years , or  20 y ear s, and be revi ewe d pe rio di ­
cal ly,  since the  w orld sit ua tio n cha nge s fro m time  to  tim e. Would you 
care to  comment ?

Mr. Chapp ell . Mr.  Ch airm an , I  th in k def init ely they  ou gh t to. I 
th in k th e provis ion , which  I  un de rst an d is wr itt en  in mo st of  the m,  
th at the tre ati es  are  sub jec t to  cons titut ion al act ion  or  de ter mi na tio n 
on th e part  of Congress leaves an out . In  othe r words , I  th ink it  
real ly  leaves us in a posit ion  where  pe rhap s if  the two bodies, if  the 
m at te r did come back  even by  repo rt ing process such  as th is  where  an 
engageme nt of  tr oo ps  ac tuall y took plac e because o f a trea ty  ar ra ng e­
me nt,  th at  ag ain  th is  would  be one w ay o f re vie wing  those . I  do be lieve 
th at ri ght now the Con gress would  have  an  o pp or tu ni ty  to , in  essence, 
ab roga te  if  the y wante d to do it ; bu t I ce rta inly  would  no t advocate 
it  because I  th ink where  we hav e com mitted  th is  Na tio n by way  of  
agree me nt,  we mu st stick to  it. I th in k we mu st alw ays honor ou r 
wo rd a nd  our  com mitmen t.

I  do  th in k the po in t is wel l made,  and th a t tho se tre at ies ei ther  
ou gh t to be reviewed pe rio dic all y or  we ou gh t to make the m fo r a 
less er pe rio d or  ou gh t to hav e the concurr ence of  bo th  Houses.

ADJOURNMENT

Mr. Zablocki. Than k you, a ga in , Mr . C happell .
Th e subcom mit tee wil l meet ag ain tom orrow  in  thi s room at  2 p.m., 

to  continue hearings on war  pow ers  bil ls an d reso luti ons .
Th e subcommittee  is a djo urned.
(W hereu pon, at  4 :15 p.m ., th e su bcomm ittee ad journe d,  to reconvene  

at  2 p.m., We dnesd ay,  Ju ne  2, 1971.)



WAR POWERS LEG ISLATION

W ED N ESD A Y , JU N E  2,  19 71

H ou se  of  R ep re se nt at iv es ,
Com m it te e  on  F or eig n A ff air s,

S ubc om mit te e on  N at io na l S ec ur it y 
P olicy  and S c ie n t if ic  D ev el op men ts ,

Washington, D.C.
The subcommittee met at 2 p.m., in room 2172, Rayburn House 

Office Building, Hon. Clement J. Zablocki (chairman of the sub­
committee) presiding.

Mr. Zablocki. Today we are continuing the hearings of the  Sub­
committee on National Security  Policy and Scientific Developments 
on pending bills and resolutions which would affect the  war powers 
of Congress and the President.

IN TR ODUCTI ON OF  CO NG RE SS MAN  SIS K

Our first witness this afternoon is Hon. B. F. Sisk of Califo rnia. 
Mr. Sisk is the author of H.R. 8446, to define the authority  of the 
President  of the United States to intervene abroad or to make war 
without  the express consent of the Congress.

Mr. Sisk is a d istinguished Member of Congress and it  is a pleasure 
for me to welcome him before this subcommittee.

Following his presentation, the  subcommittee will h ear from repre­
sentatives of the executive branch.

We welcome you warmly and look forward to your testimony, 
Mr. Sisk. You may proceed with your statement.

STATEMENT OF HON. B. F. SISK, A REPRES ENT ATIVE IN  
CONGRESS FROM THE STATE OF CALIFORNIA

Air. S isk. Thank you very much, Mr. Chairman. I will not infringe 
on the time of the subcommittee.

Mr. Chairman and members of the subcommittee, Congress is in­
creasingly being informed afte r the fact or coerced into approving 
executive war actions under  the duress of events.

This happened in Vietnam even when it was not necessary for mili ­
tary maneuvers. I thin k all of us are willing to allow the greatest 
latitude in military operations  when it will help the success of a 
campaign.

Recent actions have called into question our acquiescence in this 
matter.

The Tonkin Gulf resolution to some extent led to the massive mili­
tar y intervention in to South Vietnam. We were informed th at drasti c
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U.S. military intervention was necessary to prevent the cutting intwo of South Vietnam.
There is no reason to disbelieve this  would have taken place. B ut this opened the door to a Pa ndora’s box of subsequent actions in aug­

mentation of U.S. Armed Forces which still has Members of both Houses of Congress debating thei r wisdom in voting for  the resolution.
Most recently, there was the invasion of Cambodia and Laos.
During the Vietnam war, mil itary  actions in surrounding countries were made without consulting Congress. Member's of Congress found ▼out about it by reading the morning newspaper.
The risk of the lives of our fighting men, Mr. Chairman, is the  con­

cern of all of us, private citizens and public officials alike. This  is all the more reason for us to be kept fully informed of admin istration •war plans.
Because in most pas t wars, the executive branch has acted with com­

mendable restra int or the  pressures of defense w’as so great, this issue has not been so sharply focused as today.

EX PL ANATIO N OF HO USE  RES OLU TI ON 8 4 4 6 , T H E  SIS K  BIL L

With  this in mind, I have introduced H.R. 8446, which the Sub­
committee on National Security  Policy and Scientific Developments is considering with  other war power legislation today.

TI.lt. 8446 would define the  a utho rity of the President to intervene abroad or to make war without  the express consent of the Congress.
The bill would prohib it the President from deploying the Armed 

Forces of  the United  States outside the country, except for peaceful purposes, unless specifically authorized by the Congress.
Certain exceptions are made to avoid too stringently restr icting  the Presiden t.
One exception would allow the  President  to act on the  advice and 

consent of the Senate in connection w ith trea ty matters.
The bill would allow the  President  to  act on his sole discretion in 

deploying the troops if he found the terr itory of the United States  under a ttack or under imminent th rea t of a ttack or to fulfill a specific 
treaty obligation of the United  States. *In the event of a declaration of war by the Congress? the P resident could deploy the Armed Forces only in countries specifically named, 
unless the safety  of the American or  a llied forces were at  stake.

Even in this  event, the President would be required to notify the »Congress 24 hours afte r any action deploying the Armed Forces and in the event Congress is not in session, to call an extraordinary session 
within 24 hours.

The same subcommittee, Mr. Chairman, last year found tha t legis­
lation to restra in executive use of  mili tary  power is necessary.

As Congressmen, we do not want the Congress to take over the re­
sponsibility of the President as Commander in Chief of our Armed Forces.

Neither do we want him to usurp the direction of foreign policy, 
taxation, and expenditures which are solely vested in Congress.

Mr. Chairman, I  urge the subcommittee judicious consideration not 
only of this bill b ut other bills  which I  understand a re pending before 
your committee.
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Thank you very much, Mr. Chairman, fo r this  oppor tunity to make 
a brief statement.

VIE W  OF  H O U SE JO IN T  RE SO LU TI ON 1

Mr. Zablocki. Thank  you, Mr. Sisk, for your statement. I know you 
supported the resolution tha t was reported by the Foreign Affairs 
Committee and adopted by the House last Congress.

Mr. Sisk. That is right.
r  Mr. Zablocki. You are familiar  with House Joint  Resolution 1,

which is almost identical, just  a bit stronger than  the resolution we 
passed in the last Congress.

Do you feel tha t th is resolution goes far  enough or too far  ?
« I ask this question because I know in your bill, H.R. 8446, you call

for the President to report b ut you don’t require him to  consult Con­
gress or to keep Congress informed during hostilities.

Mr. Sisk. Let me say this, Mr. Chairman, with reference to the other 
resolution.

It  is House Jo int  Resolution 1 ?
Mr. Zablocki. House Joi nt  Resolution 1, yes.
Mr. Sisk. I would find no parti cular fault with tha t resolution. 
Now, in connection with  the powers of the  Pres ident  as Commander 

in Chief and in the event, of course, of an attack, I thin k there  are  
times that the President  in the best interests of our country is going 
to have to act quickly.

Here, it was my desire to t ry to make certain tha t we do not tie  the 
hands of the Pres ident  to act in that  kind of an emergency.

Of course, if  he feels th at it is necessary to act, then he immediately 
may inform  the Congress wi thin 24 hours of what he has done.

At a time when we were not  in  session and in his judgment  a very 
serious and imminent thr eat  did exist, then I would not want to re­
stra in his right  to ac t by the necessity of consulting, where it would be 
impossible without at least a certain lapse of time.

This is the reason, I  guess, that I put  the provision in rather than  
requiring in every case th at  he consult prio r to the action. I would 
visualize, for example, a situation, like the December 7 attack  at

* Pear l Harbor.
No one, of course, has any desire to res train  or res trict the President 

and the military in immediate answer to that  kind of thing.
But  there could be o ther situations where an attack might be con-

* sidered to be so imminent as to make it impossible to consult.
That is what I had in mind.

SE TTI NG CR IT ER IA  FO R PRESID EN TIA L ACT IO N

Mr. Zablocki. We had quite a discussion on the desirabili ty of, a nd 
the opposition to, stat ing and listing  the exceptions under which the 
President could act.

I note you list th ree crite ria as exceptions to the prohibition against 
employing troops during hositilities outside the United States.

Under these three cr iteria could the President respond, fo r example, 
to an attack  on Israel ?

Mr. Sisk. Here, again, it would depend to some extent on c ircum­
stances. I think under  certain  kinds of circumstances he could.

63- 51 0— 71-
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Now, the general tenor of my resolution would make it impossible for the Pres iden t to send troops to Israel without approva l of the Congress.
Because here is a situation tha t has certain pending dangers. We recognize the explosiveness of the situation .
Again, I think  the area in which the  President would be permitted to act  would be in the event of a surprise maneuver in the Caribbean, where very suddenly and unexpectedly a situation  developed endanger­ing American  citizens or  American troops. The President  might find it necessary to move in quickly to stop that kind of adventure and *then consult the  Congress within 24 hours and explain the reasons why.This  is wdiere I would want to give him latitude. I question the advisability of making it impossible fo r him to move quickly.In  the event there was a sudden a ttack on Guantanamo, certainly I *would not wish to restric t his right to go into Cuba o r to do whatever is necessary to protect  our people, both civilians and milita ry, and then inform the  Congress with in 24 hours of what he has done.We have to rely on the President and his integ rity to  make decisions in times of st ress and this is what I  am attempting to do—to leave him tha t decision power.

W HY  HOUSE JOINT  RESOLUTION 1 SETS NO CRITERIA

Mr. Zablocki. I certa inly agree with you on that.  That is the specific reason why in House Joi nt Resolution 1 we d id not attem pt to set specific conditions under  which troops may be committed because there might be a misin terpretation or  by our omissions the President would not have a free hand in some future situation .
I wondered how strongly you felt about setting  the exceptions in legislation.
Mr. Sisk. I leave tha t up to the subcommittee because I  feel sure tha t members of h is subcommittee are  far bette r informed th an I am.As I said, the writ ing in specific exceptions was an attempt to set specific limitations but  leave the President the freedom of option under a particu lar set of circumstances.
The th ing  I  am concerned about is the situation  we have fallen into in the past 20 or 30 years. We have intervened here and there and  then *found ourselves in a full-scale war wi thout  any action of the Congress.I am not c riticiz ing any President fo r havin g done this. But I th ink it is stretching beyond reason the constitu tional powers of the Presi­dent to commit troops to battle actions in foreign areas without the *approval of the Congress.
This is what I want to see stopped. If  Congress declares war then both executive and legislative branches are exercising constitutional prerogatives under constitu tionally perceived restraints.It  may be tha t the language in House Jo int Resolution 1 would be better. Certa inly if the committee reports it  I would suppor t House Joint  Resolution 1. Mr. Chairman.
Mr. Zablocki. I would like the record to show t ha t the gentleman from California is much too modest. He has been in the forefron t in the formulation of legislation in the area o f delineating or clari fying  the war powers of Congress and the executive branch. I want to com­mend him for his past efforts.
We look forward to  his counsel and advice in this area in the future .
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I th an k the  gen tlem an.
Air. Sisk . Th an k yon v ery  much, Air. C ha irm an .
Air. Zablocki. Air. F indle y?

IM PA C T  OF SIS K  BIL L OX  V IE TNAM  AC TI ON

Mr. F indley. Th an k you, Air. C ha irm an .
Air. Sisk, I  too apprec iat e your  being  here tod ay.  I  th in k the fact  

th at  y ou have tak en  t he  trouble to  prep are a sta tem ent, in tro du ce  the
♦ bill  a nd  have  ta ke n the  t ime  to be here  shows your  comm itm ent  to  th is  

issue of  the  re lat ionship  between the execut ive and the leg islative  
bran ches, which con cern s m any  Alembers.

You have in y ou r b ill the  phrase “ fo r o ther than  pe ace ful  purpo ses.”
« Tha t is on line s 5 and  6 o f the  first  page . To give  you an  e xam ple , in

orde r to undei-s tand  mo re cle arly wh at you mea n by th is  phras e, “ fo r 
oth er th an  peaceful purpo ses ,” back  in 1063 or  t herea bouts  Pr es id en t 
Kenne dy ord ere d some 16,000 personn el—m ili ta ry  pe rsonne l—to  V ie t­
nam. They were sen t the re  u nd er  the labe l o f m ili ta ry  ad visers .

Sh or tly  af te r they  ar riv ed  the y were  reo rganize d and made a par t 
of  combat o perat ion s. W ou ld  the d ep loy me nt o f these 16,000 pe rsonne l 
be an act  othe r th an  fo r peaceful purpo ses  wi thin the me aning  o f the 
resolu tion you h ave  in troduced  ?

Air. S isk . I f  I can  say to  my good  fri en d from Ill inoi s, as I un de r­
stood the act ion  tak en  at  the  tim e by  Pr es iden t Kennedy , it would  be 
my opinion th at un de r the in tent  of  my resolu tion he might  rea ssign 
those  tro op s to c om bat  roles but with in  24 hou rs, I would  ex pec t him  to  
con sul t w ith  Con gre ss and expla in why .

I  say th is  because it  was  my un de rs tand ing th at  th is was to be a 
peac ekeepin g opera tio n. Th ere was  an implied un de rs tand ing th at  
those t roop s would  be used  to restr ain and to  keep the  peace and li te r­
ally no t to make war .

Again , I  recogn ize we are  deali ng  in a g ra y a rea . The  in te rp re ta tio ns  
plac ed on th a t act ion  and the events th at develop ed we k now all con ­
tri bu ted to  the si tuat ion we f ind ourse lves  in.

Sp eakin g fro m hi nd sigh t, we can say  we w ish it  h ad  no t happened , 
or  th at  he  sho uld  no t hav e done so wi tho ut consult ing  Congress and

* ge tti ng  cong ressional  appro va l.
Bu t us ing  wh at I  understood to be yo ur  analo gy , I th in k he cou ld 

have tak en  th is  or  sim ila r act ion  or  cou ld do so in the  fu tu re  on the 
basis th at  these peop le are th ere f or  peaceful purposes.

• Here,  a gain, it  comes d own to in te rp re ta tio n.  I  recognize there is no 
abso lute  b lack and wh ite  way th at these th ings  can be int er pr eted  and 
ca rri ed  o ut with ou t questio n.

Mr.  F indley. L et  m e p ut it th is  w ay : I f  H .R. 8446 had been law  in 
1963, would the Pr es iden t ha ve v iol ate d th is law in  the f irs t in stance  by 
sen din g the 16,000 m il itar y adv ise rs to Vi etn am  and in th e second 
inst anc e by  dep loy ing  them as mili ta ry  adviser s.

Mr. S isk . I  t hi nk  he wou ld have been in vio lat ion  o f the law  t o de ­
ploy them  f or  co mbat purposes, yes. T hat w ould be m y i nt er pr et at io n.

Mr. F indley. Than k you, Mr. C ha irm an .
Mr. Zablocki. Mr. Fr as er ?
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ROLE OF CONGRESS IN  AU TH OR IZING HO ST ILITIES

Mr. F raser. Thank you, Mr. Chairman.
I  want to commend my colleague for the interest he has taken in a subject which is difficult to deal with by statute.
In looking at your resolution, I notice tha t you require a declara­tion of war by Congress unless a specific trea ty obligation is violated or the United Stales is under attack.
In  Vietnam the question arose as to the wisdom of declaring war.It  was argued tha t a declara tion of war might trig ger  some undis- 9closed treaty commitments between North  Vietnam and the Soviet Union or between North  Vietnam and mainland China.U.S. Armed Forces have participated in hosti lities, as for example in the Congo, where we contributed certain logistical support elements 9as part of a United Nations force that was actually  engaged in hostilities.
Is it  important for Congress to  authorize action by the President in the  form of a declaration of war or would it  be possible to authorize the President to do whatever is proposed to be done or is being done?Mr. Sisk. I  appreciate the  gentleman’s question. If  my resolution does no t make this clear I  would certainly  want to make i t clear in any resolution tha t we pass. What I would like to see is acquiescence of Congress before men go into combat.
That is the sum and substance of what  I  seek to get a t. Before men’s lives are  jeopardized by actual combat except under attack  we should exercise our constitutional role. It  would be my understand ing and certainly my hope that  i f this resolution is not  properly written to do tha t, then I would want it  rewrit ten so tha t Congress would be con­sulted and congressional approval is given for  such action.In  a case where we actually sent American troops into combat action eithe r jointly as p art  of the United Nations or in some other  way we would have the authority  to delegate tha t power without declaring war.
I  don’t mean to say th at in every instance a man cannot be involved in combat without a declaration o f war. A t least there should be con­gressional approval pr ior to his being sent into combat.
Now if my resolution is not broad enough to cover tha t, then I •would want i t changed to include that kind of  coverage. We recognize that  we are apt to be faced with many kinds and types of incidents that  may transpire in the futu re different from anything we have had in th e past. «Before a man risks his life  on the firing line of any foreign country,Congress should approve t ha t action, no t necessarily by declaration of war but at least by resolution in support of the Presiden t.

POWERS OF CONGRESS TO RESTRA IN PRES IDEN TIA L ACTION

Mr. F raser. One othe r question. Suppose tha t the Congress enacted a law prohibiting the  President from s tation ing t roops  aboard in cer­tain  places. Do you believe that the Congress has the authority to re­stra in the Presiden t in tha t fashion ?
Mr. Sisk. Of course. It  is my unders tanding tha t Congress has the power to restra in him even today through the use of the purse string.



I again refer  to our national forces in Europe. I do not th ink there is any question but what the Congress has the power today without any additional law, through the  use of  appropriation of money, to  force the re turn  of our troops.
On the other hand, I would not propose to restric t the right  of a President  to assign troops to occupation duty because this falls within the area  of what I  would consider peaceful use.
Mr. F raser. I understand th at your resolution would not get at that par ticu lar question. I am really asking this in a more general way. Let us suppose th at Congress enacted a troop ceiling of 100,000 men in Western Europe under NATO. In your judgment if we passed such a law do you think tha t the President would be bound by it?Mr. S isk. Yes. I do.
Mr. F  raser. So do I. The executive branch is arguing that  they can­not be bound by such a law. They will have an opportunity later to state thei r position clearly.
Mr. Sisk. I recognize tha t we are concerned here with a definition of the  constitutional powers of the President as our arbite r in foreign affairs. I hope we are also defining and clarifying his role and ours.I have tried  to lean over backward to avoid constric ting or im­prope rly restraining the President as Commander in Chief of our Armed Forces, as well as our principal arbiter in foreign affairs.However, we are ta lking about an area where there has never been tha t occasion or necessity to define the constitutional power which he has. I t seems to me tha t Congress, which raises money, levy men fo r armed forces by constitutional power, also has the right to approve the number of troops sent into combat.
To me it seems pret ty clear. Yet I  understand , constitutional lawyers may differ.
Mr. F raser. Thank you very much for a very useful contribution.Mr. Zaiilocki. Mr. Fulton ?

D E FIN IT IO N  OF TE RM S IN  SIS K  BIL L

Mr. F ulton. I am glad to have you here and I th ink your responses are helpful to the subcommittee.
As we look your resolution over you use a definition on the first page, lines four and five, “outside the United States or any other terri tory  subject to its jurisdiction.”
You are therefore defining two terms. Then you go over on page 2. You transpose tha t definition under  subsection 1, line three. “When lie finds that the terri tory of the United States is under attack or under immediate threat of attack . . . .”
Your resolution is different than some of these other resolutions, tha t if the President once advises Congress tha t is enough. He does not have to keep Congress informed, does he ?
Mr. Sisk. I would certainly expect tha t he would keep us informed.Mr. F ulton. There is no requirement according to your resolution.Mr. S isk. It  is the intent of the resolution. I  might  say to the gentle­man from Pennsylvania, tha t not only would we be informed in the event he takes actions under certain criteria and then informs us within 24 hours but a t tha t poin t I would assume certain actions would be set in motion.
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Congress would either approve or disapprove, which would okay 
continuing in the same direction or which would signal a change.

It  seems to me this rest rain t is necessary if Congress is to fulfill its 
policymaking powers.

Mr. F ulton. Then if that is the case, you want action by Congress. 
The question is what kind of action.

You have used the words “approva l” and “acquiescence.” Acquiesce 
means by definition to comply quietly or accept tacitly  or passively. 
That  does not mean approval. Tha t is from the old La tin acquiescere, 
which means just keep quiet and go along.

You have also used the word “approval” which, of course, comes 
from the old French and the old English. The old English  is 
“approven.” Tha t approval  means something tha t is much different 
than acquiesce because tha t means a specific act of consent, of 
agreement.

So t ha t what must be done, is d istinguish between acquiescence of 
Congress and approval. Now, which do you mean ?

Do you mean Congress must approve the actions of the President 
specifically and completely o r do you mean tha t we ju st go along and 
acquiesce m them ?

Mr. Sisk. Le t me tell  the gentleman exactly how I interpret it. I 
inte rpre t it to mean approval  or disapproval.

Mr. F ulton. So acquiescence is not enough ?
Mr. Sisk. So far  as I  am concerned, no, because we are dealing in 

an area where Congress has to take responsibility, very definitely.
Leaving to the wisdom of this subcommittee the interp retation of 

language, I  specifically mean approval.
In other words, at tha t point  we either approve what the President 

has done or we disapprove.

siskbill : no time limit on president

Mr. Fulton. The next point is th at you have no real requirement, 
when this  is sent to the Congress by the President,  of any termination 
point  or any reduction in a point of time.

You do not  put  any time limit on the President at all, do you?
Mr. Sisk. I am not certain tha t I understand the question. I am not 

certain as to why there would be any necessity of time limitation. 
The Jav its  resolution only gives the President 30 days to keep on 
doing whatever he is doing.

I give him 24 hours, because I think the President must have 
freedom to act very quickly at times as I am sure my colleague 
from Pennsylvania agrees.

Now, once he has carried out an emergency action because of  the 
imminence of attack or attack underway, then he consults the Con­
gress within  24 hours.

At tha t point Congress then takes action. At  least tha t is my intent. 
We e ither  approve what he is doing and support h im by resolution or 
we disapprove and say, no, period.

Mr. Fulton. Suppose Congress does nothing then for a week, what 
happens ?

Mr. Sisk. I cannot, of course, believe-----
Mr. Fulton. We must look a t probabilities, of course.
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Mr. Sisk. Of course, until such time as Congress took action it  would 
seem to me the President in exercising his responsibility as Com­
mander in Chief, would go ahead and do whatever  he thought was 
best.

I have said tha t he must report to us with in 24 hours. If  we are not 
in session he must call an extra ordinary  session within 24 hours for 
purposes of reporting.

Certainly, if we in Congress are  derelict in our duty  if we simply 
do not act, the Presiden t has the responsibility  to go ahead and do 
the best he can under  whatever circumstances unti l Congress has acted.

I would hope tha t Congress would not be derelict.

"WOULD GIVE PRES IDEN T FREEDOM TO ACT

Mr. Fulton. When you say the words “go ahead,” do you mean 
mainta in the s tatus quo, continue the Pres iden t’s action at the time he 
made the report, or do you give him leeway ?

Can the President escalate, deescalate or deploy or not  deploy ?
Are you going to say to the President  to main tain the  status  quo 

even if it is a movement status quo. Or would you hold the President 
still un til Congress approves or disapproves ?

Mr. Sisk. The President, as I  would see th is, would have total au­
thor ity to do what he felt in his judgment best unti l such time as 
Congress has acted.

Mr. Fulton. So he could put the  16,000 advisory MAG t roops into 
Indochina in tha t period and change them over to combat troops if 
Congress has not acted ?

Mr. Sisk. That is r ight . Unti l such time as we act he will use his 
best judgment and do as he sees fit. He is, of course, required to report 
to us within 24 hours.

Then, it is up to the Congress to take action. I question, and again 
I am not challenging Senator Jav its  or anyone else, but I question 
the necessity of time limitation.

The point, it seems to me, is tha t the American people today are 
concerned tha t we are seeing men sent into combat cont rary  to what 
some of us believe are the constitutional powers of the President.

Now, in addition to giving Congress certain  auth ority , we are as­
suming grave responsibilities. If  Congress does not act, then we have 
not lived up to our responsibility.

So, to p ut in any time limitation  seems to me pointless. Maybe I  do 
not see the whole picture.

POSSIBL E AP PL ICAT IONS  OF SISK  BILL

Mr. Fulton. Would you, for example, in the recent Caribbean 
situation which almost occurred, permit  the P resident to have a land­
ing force of Marines so that he could act to protect American lives 
and property but he keeps the Marines on board a carrier  or transp ort 
jus t beyond the horizon, within, say, a combat dis tance of a pa rticu lar 
country ?

Would you let him do tha t?
Mr. Sisk. As long as they are  on an American ship and not in foreign 

terr itory and as long as they are not  in combat there would not be any 
automatic rest riction under my resolution.

In  that  event, the  President  is utili zing  his powers under the Con­
stitut ion for peaceful purposes.
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Mr. F ulton. Would you differentia te between combat-purpose 
troops  and supply or logistics-purpose troops  or facilities support 
troops?

Mr. S isk. Not being a military expert, nor a foreign policy expert,
I think we get into a problem in 'writing legislation of quibbling over 
semantics.

Mr. Fulton. We are discussing it to see what  you mean by your 
words.You see, we are trying to pin down a t what  points these various 
tremendous required steps go into  operation upon the American Gov­
ernment actions that affect the American people basically, as basically 
as you can affect anybody.

Mr. Sisk. If  I can just  give an illustra tion. If  we sent  troops to 
Vietnam or we sent troops anywhere in combat, where there was danger 
of American soldiers being killed, even though they were in a supply 
unit  or any other kind of unit, t hat  would fall within the requirement 
of approval bv the Congress.

Anyone in th at area having anything to do with the effort, it seems 
to me becomes part of combat troops.  Are we sending them fo r peace­
keeping purposes or are we sending them for combat ?

This, to me, is really the crux of the question.

application to attack on trust territories

Mr. F ulton. The Japanese mandated islands have been taken over 
by a resolution of this committee whereby the United  States is the  
trustee under  the United  Nations Security Council with the righ t to 
fort ify, and we are the  sole trustee, not under the General Assembly.

Would any kind of attack on those islands which lie between the 
Philippines and Hawaii be within  the purview of your resolution 
where we are simply a United Nat ions trustee ?

Mr. Sisk. Yes,si r; they would be.
Hav ing been a member of the committee th at  spent some months 

in the trust territories working with the legislature, I would construe 
an attack upon those just as I would construe an attack  on the 
Hawaiian Islands.

Mr. S isk. This is an area over which we have sole control. An attack 
in tha t area I  would call an attack on us.

Mr. F ulton. Do you mean an ally by treaty o r an ally by voluntary 
agreement ?

Fo r example, we have a base in the Azores but we don’t even have a 
set agreement with Portugal , o ral or written. I t is a NATO base and 
the United States uses that  facility. Would you have that  kind of in ­
formal arrangement as par t of your  resolution, too ?

Mr. Sisk. I am not sure that I  follow your question.
Mr. F ulton. In the Azores we have a facility  where there  is no real 

treaty . The agreement has run out. Would you, then, as long as the 
United  S tates de facto has  an installation even if it is just temporary , 
and has  U.S. t roops there or has Armed Forces supplies and facilities, 
if there is an attack on that, would you then p ut into operation your 
resolution ?

Mr. S isk. Yes, sir; I  would.
Mr. F ulton. Than k you, Mr. Chairman.
May I compliment the witness. Mr. Sisk has given very  d irect and 

explic it answers. I t is a pleasure to have you with us th is afternoon.
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Mr. Sisk. Thank you, Mr. Fulton.Mr. Zablocki. Mr. Bingham?
Mr. Bingham. No, thank  you, Mr. Chairman. I am sorry that  I  was not here.

PROCEDURAL QUESTIO NS IN  WAR POWERS LEGISLA TION

Mr. Zablocki. If  I  may ask one final question of our colleague.As you know, in the last Congress the subcommittee resolution was considered on the suspension calendar. Could we have the benefit of your wisdom, as a member of  the Rules Committee, on the preferable way of having this brought  to the floor for action, in view of the fact that  it is such a complex matte r ?
You know there is an inherent objection on the par t of some mem­bers to consider any bills under suspension or closed rule if we should get such a rule.
Would you give us your observations and considered judgment as to how we should bring a proposal to the floor ?Mr. Sisk. I personally  would pref er to see a rule granted because it gives the Members of Congress a better oppor tunity to express the ir will. This is a terr ibly  important  matte r. I can well understand the position of the admin istration, this admin istrat ion or any previous adminis tration, because we are dealing with delicate matters.But it would seem to me t ha t a rule would be properly in order.Again, I understand  the problems of  amendments and at times, as the chairman has so well stated, we have considered these under  sus­pension because then, of course, no amendment can be offered.I would suppose that after your subcommittee has acted, at that  point it would be up to the committee to determine whether it should move under a closed rule.
If  you justified that  before the Rules Committee, as the  gentleman knows, we do issue closed rules from time to time.Now they are sometimes frowned on. I  am not against closed rules per se. I would support  a closed rule  if  there  is a good and just ifiable reason. O ther than  tha t a closed rule migh t lead to  a situation which would do more harm than good.
I think  this is a judgment matt er tha t this committee, consulting with the Rules Committee, would have to arrive  at.I hope th at a rule would be sought and we would be permitted to discuss the matter under a rule which might give us extra time. I  think Members should be enti tled to express their feelings on this  very im­portant subject.
Mr. Zablocki. I certa inly agree wi th the gentleman tha t additional time would be very helpful.
I think  it is a very complex subject mat ter and it should be fully debated. Aly only concern is in the amendment stage, about what  could happen to the legislation.
Mr. Sisk. I share the gentleman’s concern. It  seems to me to be a matter for this subcommittee and your unders tanding of  the problem combined with tha t of the Rules Committee to decide.I hope tha t we could arrive at the ri ght  decision.Mr. Zablocki. I  want to thank the gentleman and join my colleagues in expressing appreciation fo r your testimony.Mr. Sisk. Thank you, Mr. Chairman.
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INT RODUCTION  OF EXECU TIVE BR AN CH  WITN ES SES

Mr. Zablocki. Our  next two witnesses are here today representing 
the viewpoint of the  executive branch.

Fi rst  we will hear from the Honorable Joh n R. Stevenson, legal 
adviser to the Department o f State. Mr. Stevenson testified before the 
subcommittee last year on the war powers issue and it is a privilege 
to have him back with us this year.

With Mr. Stevenson is a spokesman for the Justic e Department, 
Deputy  Attorney  General Thomas E. Kauper.

We are pleased to  have you with us today, Mr. Kauper.
Mr. Stevenson, i f you will present your statement, to be followed 

by Mr. Kaup er’s statement, then we will begin questioning under the  
5-minute rule.

You may proceed.

STATEMENT OF HON. JOHN R. STEVENSON, LEGAL ADVISER, 
DEPARTMENT OF STATE

Mr. Stevenson. Thank you, Mr. Chairman.
Mr. Chairman, i t is again my pleasure to testi fy before th is subcom­

mittee on the serious constitutiona l questions under consideration. This 
subcommittee’s work last year contributed in an important way to an 
unders tanding of the war powers issue.

As you know, Mr. Chairman,  on May 14 the Secretary  of St ate  testi ­
fied before the Senate Committee on Foreign Relations on the  war 
powers question. At  this point , I would like to introduce into the record 
the statement Secretary Rogers made.

Mr. Zablocki. With out objection, it  is so ordered.
Mr. Stevenson. Thank you, sir.
(Statem ent of Secre tary of  State  Rogers may be found on page 122.)
Mr. Stevenson. I believe the  Secretary’s statement contains a bal­

anced and scholarly presen tation  of the constitutiona l issues involved 
in the war powers question.

I do not wish today to duplicate tha t presenta tion or my own state­
ment last year before this subcommittee. I would, however, like to 
take this opportun ity to emphasize a few po ints which in my view are 
especially important.

At this stage in our continuing discussion we are all still familiar  
with the historical background of the war powers question, beginning 
with the dra fting of the Const itution and continuing through recent 
historical precedents.

CON CLU SIO NS TO BE DRAWN FROM HIS TO RY

I will not review the historical material again, but I do think some 
useful conclusions can be drawn from those familiar examples.

Fir st, it is clear that  the framers of the Consti tution  intended tha t 
decisions regarding the initiation of hostilities be made by the Con­
gress and the Pres ident,  toge ther, except th at the President was recog­
nized as having the autho rity  and the responsibil ity to use the Armed 
Forces on his own auth ority in certain emergency situations.

Second, judicial precedents and subsequent examples of presidential 
practice support this conclusion. However, the judicial precedents are 
very sparse since courts have usually regarded the subject of the war
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powers as a political question and have refused to adjudicate on the merits.

Recently in refusing to rule on the cons titutionality of U.S. par tici ­pation in the conflict in Vietnam, the D.C. Court of Appeals stat ed:
It  is difficult to think of an area less suited for judicial action than tha t into which Appellant would have us intrude. The fundamental division of authority and power established by the Constitution precludes judges from overseeing the  conduct of foreign policy or the  use and disposition of military pow er; these matter s are plainly the  exclusive province of Congress and the Executive. . . .Luftiff v. McNamara, 373 F. 2d 664, at 665-66, D.C. Cir. 1967.
Moreover, past pre sident ial actions cannot be regarded as dispositive of the constitu tional questions now under consideration. The most one can say of these historical examples is t ha t they  indicate the sub­stantial number of times in the past that  Presidents have felt con­strained to take  mili tary  action wi thout p rior congressional autho riza­tion and i llustrate the wide range of factors which have prompted such actions.
Third , it belabors the obvious to point out the extent to which the world and our concept of the United States ’ role in it have changed since 1787. For example, it is difficult to underestimate the impact of such factors as the emergence of the United States  as a world power or developments in technology, including nuclear weaponry.

SH AR ED  R E SPO N SIB IL IT Y : IN  T H E  N A TIO N A L IN TER EST

Our primary concern must be to insure tha t the consti tutional frame­work of shared responsibility for the  exercise of the war powers works in the  Nation’s best interests in this modern context.The fundamental change in the factua l setting in which the war powers are exercised emphasizes the necessity of viewing the national interest in a dynamic fashion. Our concept of that which best serves the national interest  has undergone significant change since the uses o f force of the 19th and early 20th centuries and, even more recently, since the 1950’s and 1960’s.
The Nixon doctrine represents our most current assessment of what is required in the national interest  and has a direct hearing on the war powers question. The Nixon doctrine means that we will continue to honor our trea ty commitments and offer a shield against nuclear threa ts aimed at our allies or other countries vital to our securi ty; however, we now recognize th at our na tional interest does not require an automatic U.S. mili tary  response to every threa t. We seek a new partnership with nations  of the world in which we continue to play a large and active role in world affairs, but where they become increas­ingly self-reliant and assume grea ter responsibilities for the ir own welfare and security and tha t of the internationa l community.I think it is also important to recognize tha t the constitutiona l allocation of the war powers between the Pres ident and Congress leaves the exercise of those powers essentially to the polictial process.

CO OPERAT ION AND  T H E  SE PA RATI ON OF  PO WE RS

This is characteristic of our constitu tional system of  separation of powers. It  means th at the effective functioning of our system depends on cooperation rather than  conflict between the two branches and this, in turn , requires consultation, mutual trus t and continuing polit-
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ical interaction between the two branches and with the electorate. 
Wi th this cooperation, legisla tion defining the P resident's  war  powers 
is unnecessary; wi thout it, such legislation will be ineffective and  will 
only serve to raise false hopes tha t legal formulas can resolve what 
must be an essential political accommodation between the Pres iden t 
and the Congress, as was intended by the framers of the Constitut ion.

This administration respects Congress’ r igh t to  exercise its full and 
proper role in decisions involving the use of milit ary force and in 
the formulat ion of our foreign policy. We emphatically reject  the 
view tha t Congress’ power to declare war should be in terpreted  as a 
purely symbolic act without real substance in today’s world.

This is more than a m atter of good congressional relations or recog­
nition  tha t most pres ident ial programs require implementing legisla­
tion and funding. Our respect is based on what we regard as a consti­
tutional imperative grounded in Congress’ power to declare war: If  
the Nation is to embark on war or upon a course of action which runs 
serious risk of war, the critica l decisions must be made only aft er the 
most searching examination and on the  basis of a na tional consensus, 
and they must be truly  representative  o f the will of the people. For 
this  reason, while the form o f congressional exercise of i ts war powers 
may change, and  has changed, the underlying princ iple remains con­
stan t—we must insure t ha t such decisions reflect th e effective exercise 
by the Congress and the Pres iden t of thei r respective constitutional 
responsibilities.

ROLE OF ELECTORATE AS RESTRA INT  ON PRESIDEN TS AND CONGRESS

Fina lly, we also recognize the role of the electorate as the ultimate 
res traint on both the Pres iden t and Congress in the exercise of this 
Government’s war powers. As the President has s ta ted: “Our experi­
ence in the 1960’s has underlined the fact that  we should not do more 
abroad than domestic opinion can susta in.” Report to Congress of 
February 25, 1971, page 16.

Let me turn now to the proposed legislation before thi s subcommit­
tee. I believe th at enactment of legislation which attempts to define 
and codify the war powers o f Congress and the  P resident would not 
serve the Nation’s long-term interests. In  my view, legislation which 
attempts to freeze the constitut ional allocation of  the war power raises 
serious practical and const itutiona l problems.

Such legislation represents an effor t which the  f ramers of the Con­
stitu tion  quite deliberately decided against. The attempt to draw 
fixed lines in the war  powers area is inconsistent with our const itu­
tional tradi tion—a tr adi tion which was intended and has worked to 
keep the basic structu re of our Na tion flexible and perpe tually  viable. 
Some say flexibility is a euphemism for unchecked Executive power. 
This statement misjudges the na ture  of our politica l process. The Con­
gress and the President each have war powers appropr iate  to the ir 
respective roles, but the Consti tution does not attempt to  specify pre ­
cisely how fa r one branch can go without the othe r or  to what extent 
one branch can use its poweis to limit  those o f the other. Our consti­
tutional framework was designed to be flexible—indeed, flexibility is 
the key to our nation survival—but the checks and balances inherent 
in o ur system of separation o f powers provide ultim ate limits.
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In  my opinion we do not have sufficient foresight to define these limits more rigidly and at the  same time be sure that we have provided wisely for a ll emergencies which may arise in the future. The framers of the Constitution acted on this same premise, and we should be re­luctant to reverse their judgment. Any effort to modify tha t judgment, as Secretary Rogers pointed out, should be considered deliberately and •calmly, in an atmosphere removed from the emotion generated by the •conflict in Vietnam.

CITES RESTR ICTION S IN  WAR POWERS BIL LS

Although most of the bills recognize to a significant extent the President 's full scope of constitutional authority, they also contain some restrictions which raise  serious questions. Some of the bills, for example, would not permi t the President to act on his own authority  to protect the Nation in situat ions such as the Cuban missile crisis. These bills would recognize the President’s authori ty only in the event an actual armed attack occurred against the United States. Nor is i t clear whether the bills which speak of an “ imminent t hreat o f attack” are intended to cover a Cuban missile crisis situation . I doubt very much tha t the Cuban missile crisis could have been resolved in the manner it was if a full-scale, congressional debate had occurred before the U nited States acted.
Some of these bills also require tha t m ilita ry action undertaken by the President be automatically terminated after 30 days unless Con­gress enacts sustaining legislation. Some bills contain provisions for expedited action on such legislation, but even this could not insure definitive congressional action within  the 30-day period. These provi­sions raise another constitutional issue, that  is, whether the President’s constitutional author ity, for example, to repel an attack  agains t the Nation or its Armed Forces, could be limited by congressional action or inaction.

PROB LEM OP 30-DAY  PROVISION

The 30-day limitation  could also cause problems regarding the con­duct of milita ry operations and the safety of our forces. Once forces are engaged in milita ry action, it might prove impossible to disengage them in a safe manner within an arb itra ry time period. Here, again, the bills containing this provision would impinge upon the President’s authority  as Commander in Chief and Chief Executive and, to that extent, would be of doubtful constitutionality.
Another problem is the fact th at some of this legislation is predicated upon a declaration of war or, in one case, a declaration of national emergency. There are other forms of congressional action which can serve as a legitimate p rior authorization  for military action and which, in many circumstances, would be preferable from both an in ternational  and a domestic standpoint  since they reflect more limited objectives.

ALL HAVE SAME OBJEC TIV E I SERVIN G NA TION ’S INTERESTS

Mr. Chairman, I recognize that in our examination of this vital question many of us share the  same objective, that is, to make sure that  our Nation's best interests are served. I  believe that the kinds of prob ­lems I have mentioned today are inevitable in a ttempts to define pre­cisely in advance the circumstances in which the President and the
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Congress may exercise their  war power’s. Congress has ample powers of 
its own under the Const itution which, if exercised effectively, enable 
Congress to play its full and proper role in decisions involving the 
exercise o f the war powers. In  my opinion, these decisions must be 
made joint ly by Congress and the Executive in the context of a specific 
factual situation. In sum, I believe that Congress’ r ight  to exercise its 
full constitutional  powers in this  area does not depend on restr icting 
in advance the necessary author ity which the Constitu tion has given 
the President  to respond immediately and effectively to unforeseen 
contingencies in accordance with  our consti tutional processes.

At the same time, Mr. Chairm an, I wish to make once again a sug­
gestion I made before this subcommittee last Ju ly : Let us continue 
broad and searching discussions between the  executive and legislative 
branches as to the best means of achieving that cooperation in the 
exercise of the President’s and Congress’ respective w ar powers which 
is essential to the effective functio ning  of our Government in accord­
ance with the constitutiona l plan.

sub comm ittee’s he ar ings  are valuable

In the first place, such discussions, as th is subcommittee's hearings 
have so well illustrated, are valuable in and of themselves. On the one 
hand, they may, we in the administration  hope, lead to greater con­
gressional unders tanding of the Pres iden t’s responsibility  for main­
taining this country’s capacity to  respond speedily and decisively and,  
in some circumstances without pr ior publ icity, to unforeseen! crises. On 
the other hand, they have a lready  served to make us in the  executive 
branch appreciat ive of the wisdom and necessity of appropriate con­
gressional participation in decisions to use armed force abroad, as 
well as the need to provide Congress with the information necessary 
to participate in such process in a meaningful way.

Second, it would seem to me tha t such discussions could and should 
lead to improvements in the existing procedures for cooperation be­
tween the two branches. Secretary Rogers has indicated the State De­
par tment’s willingness to explore ways of  help ing Congress reinforce 
its information capabili ty on issues involving peace and war. One 
example he gave would be to provide full briefings on a regu lar basis 
by the Depar tment 's regional assistant  secretaries with respect to 
developments in the ir respective areas. The Secretary also indicated 
the Departmen t’s willingness to discuss with Congress the suggestion 
from a number of  quarters, including Representative Horton, for the 
establishment of a join t congressional committee to consult with the 
President in times of emergency. Consultation with such a committee 
might  well be an effective institu tional means of keeping the require­
ments of speed and secrecy f rom becoming an obstacle to meaningful 
and current congressional part icipation in the decisionmaking process. 
You, yourself, Mr. Chairm an, have been part icula rly interested in 
perfecting arrangements for prompt and full repo rting  to the Con­
gress of Presidential actions involving the use of armed force. I  be­
lieve you would agree tha t the administra tion has no t been unrespon­
sive to your th inking in this  regard.
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CONCLUSION : BE LIE F IN  “ SHARED RE SPON SIBILITY ”

In  short, Mr. Chairman, while we do oppose strongly any attem pt by statute  to take from the President the powers and responsibilities which the Constitu tion has  vested in his office, we do respect Congress’ constitutional role in the  exercise of this Government’s war powers and hope to work with you and your colleagues in making the two branches’ exercise of shared responsibility  for the exercise of the war powers both more harmonious and more effective.
Thank you, Mr. Chairman.
Mr. Zablocki. Thank you, Mr. Stevenson.
The subcommittee will be in recess unt il 3 :30.(A brief  recess was held.)
Mr. Zablocki. The subcommittee will resume its hearing.We will now hear from Deputy Assistant Attorney General Thomas E. Kauper, Office of Legal Counsel.

STATEMENT OE THOMAS E. KAUPER, DEPUTY ASSISTANT ATTOR­
NEY GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF
JUSTICE

Mr. Chairman, I am pleased to accept the subcommittee’s invi tation  to appear on behalf of the Department of Justice to discuss the  con­stitutional issues with respect to the division of the warm aking powers and the legislative proposals now before this  subcommittee.Assistant Attorney General Rehnquist, who appeared before this subcommittee last  Ju ly 1, is presently recovering from an operation, and he has requested th at  I appear in his place.
In  view of the fact that the broad constitutional issues and prece­dents have been treated exhaustively by Secretary Rogers in his recent testimony before the Senate Foreign  Relations Committee, and by Mr. Stevenson and Mr. Rehnquist  in the ir testimony of a year ago, I  shall keep my discussion of those issues and precedents rather  brief  and, instead, direct p rima ry attention to the proposed bills and resolu­tions on the subject.
The constitutional issues are difficult ones. As the Constitut ional Convention debates, historical  usage, and limited judicia l precedents indicate, the  warmaking powers to a very considerable exten t fall within an area of “shared” authority .

WAR POW ERS EXCLUSIVE TO CONGRESS

Unquestionably, Congress has war-related powers which are exclu­sively within its province ; on the other hand, the Pres iden t jus t as surely has exclusive prerogatives of his own in this area.Congress, for example, is the only branch of  Government -which may declare war or determine the amount of money to be appropr iated for the raising  and supporting  of the U.S. M ilita ry Forces.In  contrast,  the President alone has the auth ority to repel sudden attacks, determine the manner in which hostilit ies lawfully instituted  shall be conducted, and protec t the lives and safety of U.S. Forces in the field.
These are the clear cases. However, the difficulty which arises is in the middle ground—in those situations in which the question is
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whe ther or  not  Ame rican  Arm ed Forces shou ld be deployed  or com mit ted to lim ited  host ilities abroad .
In  thi s area,  the  framers did  not rig idly define the  respec tive con­

sti tut ion al roles of  the Presi dent and  Congress. T hey opted instead for a more flexible design, one in  w hich  responsibility would be joi nt and  
in which the  procedures  and responses would be determined by the  pa rti cu lar circumstances of the wide var iety of intern ational sit ua ­tions  which  might  confr ont  the Nation.

WISDOM OF “ FLEXIBLE APPROACH”  TO PRES IDENTIAL WAR POWERS

Without cata logi ng the  numerous situ atio ns in which the  Armed 
Forces have  been deployed or  comm itted abro ad in the past, I th ink it fa ir  to say th at  t hey att est  to  the  wisdom of  t he  flexible app roac h adopted  by the fram ers.

Congress has, on numerous occasions, spec ifically  a utho rized the use of troo ps in advance.
On some occasions, Congress has acquiesced in the  Pre sid en t’s action wi thout formal rat ificatio n; on others, it  has  forma lly  rati fied  the 

Pres iden t’s act ion s; and on others , no action at  all has been taken .
Fro m time to time,  ind ividual members of Congress have protested Exe cuti ve use o f the Arm ed Forces. Indeed, a t the close of the  Mexican Wa r, on a pre lim inary vote one House of  Congress indicated its  d is­app roval.
The fac t th at  the  Congress and  the  Pre sident  have interacted in these man y ways in the  various situat ions which have  arisen  seems to  me to demonstra te the  mer it of  the  fra me r’s scheme.

PEND ING PROPOSALS : BURDEN OF JU ST IFIC AriO N

Fo r th is reason, I  would th ink th at  those p end ing  p ropo sals  which ma rk a sharp  departu re from the  saluta ry lessons of  history mus t 
bea r a heavy bu rden of  justif icatio n.

I do not believe th at  the  proposals attem pting  to  define a nd  lim it the Pres iden t’s au tho rity in advance meet th at  burden.
Moreover, the  precise, st rict  defini tion of  Presiden tia l authority  con tained in some of those  pro posals is a pot ent ial ly dangerous  action  

in th e highly sensitive  area of f orei gn relations.
Peace in the  w orld depends on maintenance  of  a delic ate balance of power and  on the  recognitio n by the  various  natio ns o f th e world th at  oth er nat ions have the  abi lity  and  dete rmination to react in the  event of  aggression.
Th is Nation, therefo re, must be able to respond quick ly to  r apidly  deve loping and highly  var ian t in ternat ion al situat ions posing  a th reat  

to  the  vital in tere st of the country.
Our past Pre sidents have aeted to  meet such threa ts in the  pas t, both  wi th and with out  pr io r congressional author izat ion,  and  I,  for  

one, do not believe th at  it would  serve the  inte res t of  world peace to lim it the  Presi dent’s au tho rity  to meet such threats  in the future .

CUBAN MIS SILE CR ISIS: AN ILLUSTRATION

The Cuban missile cris is poses a sta rk  i llustration . Those proposals before the  subcommittee att em pti ng  to limit the  P res iden t’s powers  to



59

use armed forces to repel atta cks  on the United  States or its forces, 
and  to protect American citizens, would not cover that  situation.

Nor is it clear that  th e Nat ion was under  imminent thr ea t of  at tack.
Hence most, if not all, of these pen ding bills  would app arently  re­

quire p rio r congressional auth orization. Yet , the si tua tion  was a grave  
one, posing a sub stantia l thr eat to our security  and requ iring imme­
diate action.

T believe there are few who would suggest that  the speedy and 
effective response, ordered  by Preside nt Kennedy was inconsistent 
with  our con stitu tion al framework.

Not only must the Nation  be able to act quickly when its secur ity 
requires such action , but our  adversa ries must realize tha t we have the  
abi lity  to do so.

Otherwise  stated, we must be prepared to act and our  adversaries 
must know th at  we are prep ared to act. To the extent that  some of 
these proposals would  con trib ute  to a belief among the leaders  of 
foreign nat ions that  the United  Sta tes would be unable to mount an 
immediate response to an internatio nal  crisis, the purposes of the wor ld 
peace would be ill-served.

Secretary Rogers m ade the poin t in his  tes timony  befo re the Senate  
Committee on Fore ign  Relations when he ob served :

To circumscribe Presidentia l ability to act in emergency situations—or even 
to api>ear to weaken it—would run the grave risk of miscalculation by a po­
tential enemy regarding the ability  of the United States to act in a crisis. This 
might embolden such a nation to provoke crises or take other actions which 
undermine international peace and security.

Ap art from  the  cons ideration jus t discussed, and independent of 
them,  it does not seem to me tha t the  necessity  for such legis lation 
has been dem onstrated .

No President  could fai l to recognize the need for a popular con­
census and a working rela tion ship with Congress in connection with  
decisions to deploy or commit the Armed Forces.

PEND ING BILLS WOULD COERCE PRESIDENT

These bil ls can only be predic ated  on a contra ry belief—nam ely, th at  
the  Chie f Executive must be coerced into  recognizing congressional 
prero gatives.  I simp ly do not  believe thi s is a realis tic assumption in 
view of the checks and balances which exist throug hou t our  political 
system.

Und erly ing  these bills  is the assum ption  th at  Congress must assert 
itse lf and that  the rest rict ions on the Presi dent’s auth ori ty to deploy 
and commit tro ops  are an appro pri ate  means to  thi s end.

The fallacy in this , it seems to  me, is that the Constitu tion  grants  
Congress numerous powers in this area. Art icle  I, section 8, contains 
specific g ran ts of the powers “to raise and  sup port armies” , “provide 
fo r the common defense”, to  “declare w ar, gran t lette rs of  marque  and 
rep risal” , and “make  rules concerning cap ture s on land and  water” , 
“p rovide and  maintain  a navy”, “to make  rules for  the  government 
of the land and  nava l forces”, and “to make all laws which shall be 
necessary and  pro per  for  car rying into  execut ion the  foregoing 
powers * * *”.

Can it reasonably and  real istically  be contended  th at  Congress is 
withou t con stitutio nal  au tho rity to assure  f or itse lf a meaningfu l role
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60
in relation  to the use of the Aimed Forces or that  bills such as those now pending before the committee a re necessary to assure t hat  role?As a final general observation about these proposals, it must, of course, be noted that  legislation cannot al ter the constitutional balance.Thus, if the President has certain exclusively Executive powers, as, for example, to repel sudden attacks, those powers may not be intruded upon by conflicting congressional mandates.To the extent then that  the proposed legislation would at temp t to narrow the President's consti tutionally recognized prerogatives, it is unconstitutional.

And, to the extent that  any such legislation  gives full recognition to President ial prerogatives, it becomes an unnecessary codification of the  s tatus quo entai ling the potential  consequences to which I have referred.
SP EC IFIC  DI FF ICUL TIES  IX  PE ND IN G PROPOSALS

Let me now turn  to a few of the more specific difficulties with the pending proposals.
Most of the bills do recognize the Pres iden t’s constitutional au­thority  to a very considerable extent. There are instances, however, where they do not. Other provisions are unclear.Each of the bills would contain an exception permitting  the Presi­dent to repel an attack on the United States. As noted, however, it does not appear tha t any of the bills would have covered the Cuban missile crisis.
Certain of the bills cover “imminent thre ats” as well as actual attacks,  and we agree that the former must be included.However, even with this addit ion, the provisions in the bill might be too restric tive to cover the  Cuban missile situation.A number of the bills would permi t a Presidential  response to attacks on the Armed Forces only if the troops when a ttacked  were “on the high seas or lawful ly stationed on foreign ter rito ry.”Wha t if the troops happened to be lawful ly within the terr itor ial waters of a foreign nation at the time they were attacked ?Similarly, the term “lawfu lly stationed” is ambiguous. Would the term permit  a Presidential response to  an attack on t roops deployed at the President’s sole direction ?

Historically, the Presiden t has repeatedly deployed troops abroad, and we would assume, there fore, that  such troops would be “lawfully stationed.”

OPPOSE CONDITIONS ON “ PR OP RIET Y”  OF ACT ION  ON TROOPS ABROAD
Any other construction would present a serious constitu tional issue. We oppose in principle, moreover, the attempt to condition the pro­priety  of a Presidentia l response on the location of the troops at the time they were attacked.
With  respect to the so-called “national commitment” exception, I would point out the approach followed in Congressman Nix ’s bill differs from tha t of the other bills.The Congressman’s proposal would explicitly provide that con­gressional authorization  would be necessary pr ior to use by the Presi­dent of the Armed Forces in discharging a trea ty commitment.The other  bi lls, in contrast, would permit the President to employ the Armed Forces in this situation without pr ior specific authorization .
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The sharply  differing  approaches taken to this question in these 
bills tend to  h ighl ight  the extra ordinary  difficulty in try ing  to define 
in advance of actual, concrete circumstances, the authority  of the 
President to act in emergency situations.

In suggesting the deficiencies in the pending bills and implying that 
certain of these deficiencies might  be remedied, I in no way wish to 
recede from the opposition of the Department of Justice to legisla­
tion attempting to define the respective constitutional roles of the 
President and Congress.

As already noted, these deficiencies in themselves reflect the extra or­
dinary difficulty and danger in a ttempting to place limita tions on the 
use of Armed Forces well in advance of wholly unpredictable 
situations.

CO N ST IT U T IO N A L  PR OB LE MS W IT H  PEN D IN G  LEG IS LA TIO N

Moreover, we do not believe that  any of the bills recognizes ade­
quately the Pres iden t's constitutional responsibility to respond imme­
diately to emergencies presenting substantial threats to the vital 
interests of the Nation.

It  is precisely this  failure which in my judgment throws a cloud 
over the constitutionality  of each of these bills.

Entir ely different considerations are involved in the reporting  re­
quirements th at each of the bills contain. As Assis tant A ttorney Gen­
eral Rehnquist indicated last year in his testimony before the sub­
committee, the  Depa rtment does not regard a reporting requirement 
as raising a substantial constitutional question, the only reservation 
being th at the time allowed is not unduly short and the repor t is not 
unduly burdensome.

2 4 -I IO U R  RE PO RT IN G PR OV IS IO N NO T RE ALIS TIC

Certain of the bills contain a 24-hour provision, and we would sug­
gest that this may not be realistic. We would prefer the formulation 
contained in Chairman Zablocki’s resolution which requires tha t the 
President report promptly.

As to the scope of the report , a full account of the circumstances 
seems en tirely appropr iate , but a requirement  that the President esti­
mate or evaluate the expected scope or duration may be unwise in tha t 
it would appear to call for some degree of Presidentia l guesswork 
which could prove adverse to the na tional interest, to the extent that it 
requires a disclosure of American intentions.

Final ly, we wish to express our reservation about the provision in 
the chairm an’s resolution which would require the President  to ex­
plain his reasons for not seeking specific prior congressional au thori za­
tion.

If  the President  explains the legal justification for his action, we 
would submit that his duty to justi fy or explain should be at an end.

OPPO SES 3 0 -DAY  PR OV ISIO NS

I shall now turn  to the provision in a number of bills to the effect 
tha t Presidential action fall ing within  one of the exceptions would be
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termina ted after 30 days unless Congress had affirmatively acted to authorize a continuation of the hostilities.
It seems paradoxical that those who support the assertion of con­gressional authority  in the warmaking field would support a pro­vision which would effectively permit the Congress to assert itself by inaction.
If  the President  commits the Armed Forces and continues the com­mitment for 30 days, he would presumably be in favor of a fur ther continuation.
Congress, however, would be in the position of denying the authority for that  continuation by taking no action at all. While those in sup­port of the provision contend tha t it will assure a role for Congress in th at the President  will be required to consult Congress before con­tinuing beyond the 30-day limit, it would seem that Congress should at least be required to vote the extension either up or down and not escape the issue by silence.
If  one, however, agrees that  an up or down vote is the appropriate way for Congress to assert itself on a commitment or  deployment of the Armed Forces, then the 30-day limit creates an artificial and arbi­tra ry limit which would serve only to impose pressure on the Con­gress in its deliberations.
The 30-day maximum presents other difficulties. Any time limitation upon the President' s authority  to repel an attack presents a serious constitutional issue.
Moreover, it mav be well nigh impossible in some situat ions for the President to withdraw the forces immediately upon the tollin g of the 30-day period.
The President as Commander in Chief has const itutional  responsi­bility and authority to protect the sa fety of troops in the field.Any attem pt by Congress to require an immediate withdrawal not taking into account the troops ’ safety would surely be an unconstitu­tional application of this provision.
Even were the troops’ safety taken into account, a 30-day limi tation  might be const itutional ly objectionable on the ground that  the Presi­dent might at the 30th day be engaged in repelling a sudden attack— an exclusive Presidential prerogative.
Each of these reasons compels us to urge against the adoption of a provision imposing an arb itra ry time limit on the Pres iden t’s use of the Armed Forces already committed.
Several o f the proposals contain provisions which would explicitly authorize Congress to te rminate, p rior to the expiration of the 30-day period, the Pres iden t’s authority  to commit the Armed Forces.This provision seems unnecessary.
Either  such congressional termination, when enacted, would be constitutional ly valid or it  would not.
The critical consideration in each instance is not whether autho riz­ing legislation of this nature has been enacted previously, but instead whether the congressional ly ordered termination would conflict with any of the Pres iden t’s powers as Commander in Chief.The point for present purposes, however, is that Congress is in no way required to enact legislation authority  itself to terminate hostilities.
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CONGRESS HAS TOOLS FOR WAR AU TH OR ITY  NOW

I would conclude with what I think  is a point at the heart of the issue.
Tn my view, Congress has broad auth ority  over matters integrally related to the exercise of the war-making authority.If,  in any given case. Congress is desirous of asserting itself, it has all the tools at its command. I think it derogates the congressional role for Congress to feel the need to assert itsel f through the rathe r artificial means embodied in the legislative proposals which would codify what is conceived to be the constitutional allocation of authori ty.
Such a step would be wholly inconsistent with our historical con­stitutional traditions, and would in no significant way aid in assuring a meaningful role is war making for Congress.Thank you, Mr. Chairman.

VIE W  OF  HO US E JO IN T  RE SO LU TI ON 1

Mr. Zablocki. Thank you, Mr. Kauper.
From your presentation and tha t of Mr. Stevenson, there is no question that consultation with, and reporting to, Congress is desirable ?Mr. Kauper. You are speaking of your resolution?Mr. Zablocki. Yes.
Mr. Kauper. Tha t is correct from our point  of view.Mr. Zablocki. One page 6 you sta te that war power bills arc pred ­icated on the belief tha t the Chief Executive must be “coerced into recognizing congressional prerogatives.”
Do you believe tha t description  fits House Joint Resolution 1 ?Mr. Kauper. Tha t description is intended to refe r to the  bills which are described in the preceding section, those which define powers.No; I don’t thin k tha t is t rue as to House Jo int Resolution 1.Mr. Zablocki. In  your estimation, would House Joi nt Resolution 1, if enacted, be unconstitutional  at  any point?
Mr. Kauper. I don’t believe it  would, Mr. Chairman.Mr. Zablocki. On page 10—and I don’t believe you mean this for House Jo int  Resolution 1, either—but you s tate the re th at you “do not believe that any o f the bills recognizes adequately the P resident’s con­stitutional responsibility  to respond immediately to emergencies p re­senting substan tial threats to the vital interests  of the Nation.”Earl ier, on page 8 you simila rly say, “As noted, however, it does not appear that  any of the bills would have covered the Cuban missile crisis.”
Do you mean to apply  that  observation also to the House Joint Res­olution 1 ?
Air. Kauper. No; tha t observation on page 10, again, relates to our statement  of opposition to legislation which attempts to define the respective constitutional roles.
Mr. Zablocki. Page 8 of  your statement refers to what part icular bill ? You make a rather  blanket sta tement, that not any of the bills would have covered the Cuban missile crisis.
Mr. Kauper. I am looking for it on page 8.
Mr. Zablocki. The first full paragraph.
Mr. Kauper. Yes.
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This, again, Mr. Chairman, is in the reference dealing with the def ­initional  bills. It  does not refer to House Joi nt Resolution 1.
NO OB JECT ION TO ZABLOCKI RESOL UTION

Mr. Zablocki. Mr. Stevenson, nowhere in your statement did you comment on House Joint Resolution 1.
What is your  view of tha t proposal ?
Mr. Stevenson. Mr. Chairman, I thou ght tha t I  did by implica tion because I  indicated we have no t been unresponsive to your own think­ing on the question of reporting .
I now will state for the record t ha t we have no objection to House Jo int  Resolution 1 and I think it is generally consistent with what we are proposing to do.
We are not sure it is necessary to do it by statute.Mr. Zablocki. I  do want to point  out there have been some minor changes from the resolution tha t was passed in the last Congress.You do not find any troublesome-----
Mr. Stevenson. I am thin king  along the general lines. Some of the comments th at the D epartment of  Justi ce made I think  have validity , too, but the general lines of the  legislation are acceptable to  us.Mr. Zablockt. I  believe in our colloquy a year ago I stated  tha t it is not our intention  to cause problems for the executive branch but  we do want to prod it into increased consultation and to full er reports.1 f it is necessary by resolution T think we should pursue that.Do you believe that  the provisions of House Joint Resolution 1 would place undue res trictions on the Pres ident ?Mr. S tevenson. I do not think they would be unduly  re strictive on the President.
Mr. Zablocki. Would the provisions in any way impede his flex­ibility in time of crisis?
Air. Stevenson. I  think  they would not.

JO IN T  CONGHESSIONAL CO MM ITT EE  PROPOSAL

Mr. Zablockt. On pages 10 and 11, Mr. Stevenson, you discuss the proposal of Representative Hor ton to create a join t congressional com­mittee to consult with the Pres iden t in times o f emergency.I rather like tha t provision. Unfor tunately, under the rules of the House we cannot incorporate it in our resolution. We cannot create a joint comittee by legislation in this  committee.But I look upon it as possibly a be tter means of consultation, as you have implied.
Wha t problems does the President now have in consulting with Congress in times of emergency?
How in your  view would such a joint committee solve those prob­lems?
1 believe you referred in your statement to  secrecy.Mr. Stevenson. Mr. Chairman, the question of the function and composition of this joint committee is something basically for the Congress to decide.
We would be delighted to work in consultation with you as to  the details of it. This part icular suggestion involves a fai rly  large  com­mittee. I am not sure that  a committee quite tha t large would be as
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effective as a somewhat smaller committee in terms of acting rapidly and being fully effective in terms of consultation.But I do th ink that this  is a suggestion tha t has been made from several different quarters. Secretary  Rogers has also indicated his willingness to discuss this proposal fu rther.
Mr. Zablocki. Mr. Kauper, perhaps this is an unf air  question to ask of  you, but Representative  Hor ton’s proposal includes the chai r­man and ranking minority member of each committee, Foreign  Af ­fairs, Foreign Relations, Armed Services, and Judicia ry, rath er thanr  Appropr iations.
He does not. include members of the Appropriat ions Committee. As a representative of the Justice Department, do you see any reason that  the Congressman may have had a preference ’for the Judicia ry over* the Appropriations Committee?
Would the Judicia ry Committee have unique prerogatives or con­tributions to make to such a jo int committee? I intended to ask t hat  of the Congressman but I forgot.
Mr. Kauper. I suppose the Judicia ry Committee might be thought to have some part icular expertise with respect to the constitu tional issues that may arise.
I guess I  am not quite sure what his reasons for  preference might be.Mr. Zablocki. I think a joint committee, if the Senate would agree, would be indeed a vehicle for  consultation which, of course, is the intent of House Joint Resolution 1.
That  is all I can ask at the moment. Aly time has expired.I will call on my colleague, Mr. Findley, and ask Mr. Frazer  to take the chair.

TH E NE ED  FOR XE W  WAR POW ERS LEGIS LATIO N

Mr. F indley. Thank you, Mr. Chairman.
Mr. Stevenson, I  believe in your statement you questioned whether there is any need for legislation in the war  powers field.
T take a different view primarily because it is m y  opinion tha t our Nation is apt to get into major conflicts not after moving forces to foreign territories but by virtue of having forces stationed in areask of potential conflict and hostility.
There is nothing to my knowledge in the statu te books or clearly set forth in the Constitution which establishes a relationship between the executive and the legislative branches which would keep the• Congress informed whenever the President does see fit to station  substantial military forces on foreign territo ry.Do you have any comment on that  ?
Mi-. Stevenson. Congressman Findley, our objective is primarily  to legislation attempting to define or codify the  President’s powers.With respect to the question of reporting and consultation I think it is evident both from the  statement T made and also from Secretary Rogers’ statement that  it is clearly this administ ration’s policy to be as cooperative as possible and to institu te some regular procedures to make this more effective.
I think basically what we are saying is th at we would propose to do the same things without legislation but c learly a sense of the Con­gress resolution in this area is not something that the administration is going to object to.
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NEED FOR PRESIDENTIAL REPORTING IN  CRISES

Mr. F indley. I draw  your  attention to the events  in Laos in early 
Febru ary  in which we intr oduced  heavy  air  power , mi litary  action 
from the air , and some activitie s on the  g round,  although those were 
very limited.

By then the  Gulf of Tonkin resolution  had been repealed by act 
of Congress and the repea l signed by the Pre sident , and  therefore the 
Pre sident  had  no resolu tion by the  Congress  to draw u pon  for au thor ­
ity for  expa nding  opera tions in to the Laotian a rea.

House Jo in t Resolution  1, h ad  it been law by that  da te, would have 
requ ired  that  he give a form al wr itte n pro mpt r eport  to  the Congress 
sta tin g the  circumstances causing  him to do this  and  giv ing  his legal justification.

No such report  occu rred to the best of  my knowledge. So I thin k th at  
there is a need for  a s tatute  which would require rep ort ing  in similar  
circumstances  in the  future.

Mr. Stevenson. I thi nk  that in fact  a numb er of the requiremen ts 
that  were met. I know on severa l occasions the question of the Pres i­
den t's au tho rity to take that actio n has been addre ssed  by adm inis ­
tra tio n spokesmen, ind ica ting th at  this was pursu ant to his general 
policy of effecting  withd raw al of our  troops in the most effective way, 
pro tec ting the  safety  of ou r troops.

M r.F  indley. In th e field of wa r powers we have but one Commander 
in Chief and  but one Congress. I find any thing excep t a Preside ntia l 
response, a Presidenti al r epo rt, fa r less desirable th an  one tha t is direct.

I do no t see any su bsti tute  f or  the Pre sident  as Commander in Chie f 
feel ing a personal responsibili ty to consult  with  and  to report  to the 
Congress.

treaty commitments and a nuclear shield

Mr. S tevenson, on page  3 you s ta te :
The Nixon Doctrine means tha t we will continue to honor our trea ty commit­ments and offer a shield agains t nuclear threats aimed at  our allies or other countries vital  to our security.
Now I do not know of any tre aty  provis ion throu gh  which we offer 

to be a shield  aga inst  nuc lear  threats. We do have  tre aty  comm it­
ments , of  course, but I am cu rious to know if there is something I have 
overlooked, any tre aty  obligations  th at  would obl igate our coun try 
to be a shield  against n uclear  threats ?

Mr. Stevenson. T his  is separa te from  the tre aty  commitment pro ­
vision. This is a s tatemen t actu ally  taken from one of  the Presi dent’s 
own statements.

Mr. F indley. Pre sident  Joh nso n made a stateme nt to tha t effect.
Mr. Stevenson. I t is a state men t of policy ra ther  tha n a s tatem ent 

of tre aty commitment because it indicated  th at  the re may be sit ua ­
tions where  a country  is n ot covered by an express tr ea ty commitment.

Mr. F indley. But  you would not  leave the impression tha t the Nixon 
doc trin e means th at the President  would un der take a m ilit ary  response 
to protect  against nuclear thr ea t with out  pr ior  consultation with the 
Congress?

Mr. Stevenson. No.
Even the tre aty  commitments in all cases involve a provision for
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appro priat e consultation for  action  in accordance w ith our usual con­
sti tut ion al processes.

So, all th e more would th at  be true in this  situation.

UN IQU EN ESS OF NATO

Mr. F indley. I th ink  th at  is true with  the possible exception of 
NA TO. I know there are some discussions  as to how automatic the  
mi litary  response m ust be under  the NA TO trea ty.

I t is unique in its phraseology in th at  respect.
Mr. Stevenson. In  fact , in the  N ATO tre aty they separate the sec­

tion  con tain ing the  obl igat ion to act from  the  section providing  for 
action in accordance with approp ria te constitutio nal  procedures.

We take  the pos ition th at  in fac t the  situat ion  is the same u nde r 
the NATO tre aty  as und er the  other defense trea ties .

Mr. F indley. On page  4, you say—
We emph atically  re jec t t he view th at  Congress’ power to  de clare war  should be 

interpre ted  as a purely symbolic  ac t wi tho ut substan ce in toda y’s world.
Under  Secretary Katzenbach, in t est ify ing  before th e Senate Foreign  

Relations Comm ittee several y ears  back, described the war  dec larat ion 
as outmoded phraseology.

I t seems to me th at  this adminis tra tion has taken a precisely  opposite  
view from th at  expressed by Mr . Katzenbach.

Is  th at  a fai r in ter pre tat ion  ?
Mr. Stevenson. Certa inly th at  is a fa ir int erp retation  if  his sta te­

ment is taken to mean th at  Congress’ war powers as se t fo rth  in the  
power to declare  wa r no longer  have any substan tive  real ity.

SENA TE VIEW OF 30-DAY PROVISION

Mr. F indley. Mr. Stevenson, the  Sena te Foreign Rela tions  Com­
mittee seems to have prett y well bo ugh t th e idea of a 30-day time limit 
in some form. At  least  th e responses o f commit tee members and s tat e­
ments by  committee members would seem to in dicate  that  and cer tain ly 
most of the  witnesses who test ified  supported such  a concept.

Thi s would  run into  very serious objec tions  th at  you have voiced 
here. There is ano ther form  for  deli mit atio n th at  I  ran  across jus t 
recen tly an d tha t form would be on this  basis :

Tha t the P res ide nt would not  be able to commit  or engage more tha n 
25,000 combat forces  for m ore than 30 days wit hout express approval 
of the  Congress.

Wo uld you find a deli mit atio n of this  type objec tionable?
Mr. Stevenson. I  th ink  as a prac tica l matt er  i t may avoid some of 

the  pract ica l problems. I t hink  from  a constit utio nal  standpoin t, I  have 
some o f the same difficulties with  i t because I  th ink basica lly the ques­
tion of whe ther  more or less than 25,000 tro ops are  involved  does not 
take away  from  the Pres iden t’s responsibilities and dutie s as Com­
ma nder in  Chief.

Clearly  the  num ber of troops involved is only  one of the facts in 
the  pa rti cu lar  sit uat ion . You have also to  take  in to account the extent  
of the th reat  th at  is presented to the  Un ited Sta tes  and the conse­
quences for troo ps that  may alre ady  be committed of any such 
rest rict ion .



68
It  might  be necessary to protect  the safety of troops tha t are al­ready committed to use additional troops. It  also seems to me tha t perhaps  his migh t defeat some of the very things tha t you are t rying to achieve because it  might  be taken as suggesting t ha t as long as less than 25,000 troops were involved there is no necessity for consultation and repo rting or any othe r of the suggestions that have been made.Mr. F indley. It would tend to impede a gradual enlargement of the conflict such as we had in Vietnam. It  would establish a point beyond which we could not expand the use of ground forces, but at the same time it would leave to the Pres iden t tremendous latitude in the use of  sea power and airpower and nuclear strike forces.So, it  would be a mixed approach to this gray  area.I have intruded too heavily on time, Mr. Chairman.

PRESID EN TIA L AC TI ON  AN D IN TER N A TIO N A L LA W

Mr. F raser (pre siding).  Mr. Stevenson, it is difficult when looking at this question to ascertain the extent to which the President may be circumscribed by international law either as embodied in the  United Nations  Charter  or otherwise.
Fo r example, take the Bay of P igs invasion. Do you think tha t was lawful under accepted principles of internat ional law ?Mr. Stevenson. Mr. Fraser, I would ra ther not comment on a pre­vious adminis tration.
I am quite prepa red to talk  about what this  admin istrat ion has done but I don’t think it is appropria te for me to comment on-----Mr. F raser. Let us put the question hypothetically.Suppose the Uni ted States  engineered an invasion of a neighboring Caribbean country because the United States disliked the regime con­trol ling  the country.
Mr. Stevenson. Let me put the answer in this  fashion:Under  the United  Nations Char ter we have restrictions on the use of force. Clearly force can be used consistent with the charter  where the appropr iate  organs of the United Nations have authorized such action.
In addition, you have two provisions, one allowing action pursuant to the action of a regional body constituted under the char ter and finally you come down to  the most important provision of all which deals with the question of collective or individua l self-defense.You have to justify the use of force that is not otherwise authorized under the charte r pursuant to the provisions re latin g to individual  or collective self-defense.
So tha t normally the use of force should  be related to one of these areas. Now there are obviously in addition  to tha t the generally accepted rules under  internationa l law involving the protection of your own Nation and other matters of that nature.Mr. F raser. Are you saying tha t under my hypothet ical case the American action would appear to be a violation of international law?Mr. Stfa'enson. Again. I  don’t thin k i t is useful for  me to speculate on hypothetical cases.
'When you use the word “invasion,” clearly aggressive war, ini tia­tion of aggressive war is something that you can’t do under the United Nations Charter .
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The determination of what  you can do in terms of self-defense is 
something th at you have to look a t in terms of a part icular fact s itua­
tion to determine whether in fact the response was justified, given all 
the particu lar facts.

As you probably know, under the U.N. Charter  when you do rely 
on self-defense you have to repo rt to the Secretary General, indica ting 
why you think the part icular response was a justifiable exercise in 
self-defense.

PR ESI DENTI AL ACT IO N AND T H E  U .N . CH ART ER

Mr. Fraser. I do not mean to  involve you in old issues. However, 
I am concerned whether a President may, on his own initiative, with ­
out author ization from Congress, commit U.S. Forces to actions which 
would be considered violations of the United Nations Charter.

Let us suppose, for example, th at the Preside nt’s action would be 
considered a violation of the charter . Does he have that  power ?

Mr. Stevenson. Basically, we are talk ing about two different 
situations.

One is when the Presiden t of the Country acts in a par ticu lar way 
and the question is whether the action is consistent with interna tional  
law and particular ly the present highest form of that  internationa l 
law; namely, the U.N. Charter.

If  we violate the U.N. Char ter, the consequences are basically t ha t 
we subject ourselves to action by the United  Nations and members of 
the United Nations  for violating the U.N. Charter .

The consequences of violating the char ter basically do not relate 
to the question of the Pres iden t’s domestic constitutional authority.

Mr. Fraser. Let us put it in another way.
Treaties are regarded as the supreme law of the land. Is tha t the 

constitutional principle?
Mr. Stevenson. That is correct.
Mr. Fraser. Is the Pres iden t bound by those treaties  when the 

treaties constrain the exercise of his power ?
Mr. Stevenson. Basically the section of the Constitu tion tha t you 

are dealing with, and I defer to my colleague from the Departm ent of  
Justice on this, is the supremacy clause.

Basically th is indicates tha t in terms of litiga tion and the appli ca­
tion of law within the United States in our courts the treaties are to 
be treated on the same level as other legislation in determin ing the 
rights of private citizens.

Now, clearly I think that the responsible officials of this Govern­
ment are also required to act in accordance with internationa l law 
because if  they don’t the United States becomes liable internationally 
for th at violation.

In fact, one of the functions of my own office within  the State De­
partment is to make sure tha t the international law consequences of 
actions tha t are taken are apprecia ted because clearly we do not wish 
to be in violation of the international  laws.

in t e r n a t io n a l  law  ve rs us  n a t io n a l  la w

Mr. F ra se r. I gather there are two different issues here. One occurs 
when the United States  has a relationship with other nations or with 
international bodies.



70

My question goes to the power of the Pre sident . Does he have  the 
au tho rity to und erta ke an act which would place this Nation in viola­
tion  of  in ternat ional law ?

I th ink  you said  that  the Pre sident  didn 't have that  autho rity. But 
I am not clear exac tly what c ons traints  exist on the Presi dent’s power.

Mr. Stevenson. W e are tal kin g abou t two diffe rent legal systems, 
the intern atio nal  legal system and ou r own constitutio nal  legal system.

Mr. F raser. B ut our own system recognizes  the force of  tr eat ies .
Mr. Stevenson. T ha t is correct, in terms of appli cat ion  in our courts  

and it g ives effect und er ou r supremacy clause to t reaties.
Cle arly  the Pre sident's advisers  would advise th at no action be taken  

contr ary  to intern atio nal  law. Bu t I thi nk  the issue you are rai sin g is 
whe ther internatio nal  law’ is also, as it were, inco rporated in the con ­
sti tut ion al rest rict ions on the  Presiden t's a uthori ty.

I th ink  my answ er to th at  would be that I think the Pre sident 's 
advisers  would advise him to act in accordance with  intern atio nal  
law.

But  there can be situa tions  where the legal system is in conflic t wi th 
intern ational law.

C IT E S T H E  D O M IN IC A N  R EPU B LIC  IN V A SIO N

Mr. F baser. Let me make it more concrete.
Take the Dominican Republic invasion . Assume tha t the claim that  

U.S. nat ion als  were in danger was not. in fact, a legi timate claim, as 
it was n't. The Pre sident  nevertheless orde red forces  to land. Let us 
assume that a Mar ine declined on the ground s th at  the Preside nt, by 
ord ering troo ps into  the Dom inican Republic, was in viola tion of 
int ern ational law’.

W ha t then ?
Mr. Stevenson. Here, aga in, we a re not talkin g about a matt er  of 

pr iva te rig ht  in the  usual sense. I think  as the  case I quoted in my 
sta tem ent  indica tes, in this area  the  att itu de  of the  cou rts would be 
th at  thi s is basically a pol itica l question  and they would not be in­
clined to interpose  a constitu tion al object ion to the Pre sident 's action 
in th is area.

Really sub stantia lly we a re not fa r apart  because in fact the Pr es i­
den t and  the executive branch  regard  compl iance with  intern atio nal  
law as one of our m ajo r respons ibilit ies.

But  I do not th ink th at  you can link  th at  to the  cons titut iona l 
quest ion.

Mr. F raser. M i-. Stevenson, it is qu ite clea r the U nit ed States , from  
time to time, flagrantly  and substant ial ly dis reg ard s internation al law.

I am not impressed by any  c ontra ry assertion on your par t. I t may 
well be that the Un ited Sta tes  advances the cause of inte rna tion al 
law’ more often tha n we impede its advance bu t it is clear  that  we 
viola te that law’ when we thin k we have an intere st in doing  so.

But let me come back to my question. You contend  th at  the cour ts 
would rule,  in the face of a sati sfacto ry dem ons trat ion  tha t the Pr es i­
den t's order was in violation  of inte rna tion al law, th at  they could not 
sustain the right of a member of the Armed  Forces to decline to car ry 
out the Presi dent’s order?
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COURTS NOT APPROPRIAT E TO ACT ON INTE RN AT IONA L ISSUES

Mr. Stevenson. I think the history  has been that our courts would 
not think that they were appropr iate  tribunals to determine tha t 
question.

Mr. Fraser. This is not a very satisfac tory state of affairs.
Mr. Stevenson. Again, I go back to the situation. You have indi­

cated that you think we do not comply with interna tional  law as 
much as we should.

▼ 1 can only again speak for this administration . I think during  this
administra tion there has been an attempt to act in accordance with 
international law. I suggest tha t sometimes you may have a difference 
as to what internat ional law permits.

+ Mr. F raser. 1 am try ing  not to focus on th is administration alone.
Mr. S'I'evenson. I also think tha t when you say it is not a very 

satisfactory answer, I think  that there are many internat ional penalties
for not complying with interna tional law.

( ’ertainly I think this count ry’s record overall has been good in
this area.

AU TH OR ITY  FOR TROOI’S IN  VIE TNAM

Mr. F raser. Under  what authority does the President currently 
maintain troops in Vietnam?

Mr. Stevenson. The auth ority  under which he is presently main­
taining troops in Vietnam is his authority as Commander in Chief 
and his special role in terms of this country’s foreign policy.

1 think he has indicated on numerous occasions tha t his interest 
is in liquidat ing the war tha t we were involved in when he came to 
power and that  all of his actions have been taken with a view to 
terminating that  involvement in a way tha t is consistent with the 
safety of our troops.

Mr. F raser. Your view is tha t the President has the  inherent author ­
ity to deploy troops to any country  ?

Mr. Stevenson. I would not say inherent. I think it is based on his 
power as Commander in Chief.

Mr. F raser. Inherent in his power as Commander in Chief?
* Mr. Stevenson. Yes.

Mr. F raser. The President could order troops to Israel tomorrow 
in the absence of any treaty agreement or without author ization  from 
Congress?

* Mr. Stevenson. Again, I do not want to speculate on a part icular 
case.

The President clearly does have power to deploy troops abroad. 
Congress has in the past partic ipated in many respects in this.

We have had a number of treaty  commitments involving the deploy­
ment of troops abroad. We have many status of forces-----

POWER OF TH E PRESIDEN T TO CO MM IT TROOPS

Mr. F raser. Even without a treaty, you are saying that the Pres i­
dent has unrestricted power to commit U.S. Forces anywhere in the 
world to active hostilities?

Mr. Stevenson. You say commitment. Again, I think  you are using, 
I think it has been recognized that  the President  does have the righ t



to deploy troops around the world when he feels thi s is necessary in 
discha rging his duties as ( 'onnnander in Chief.

Mr. F raser. It is t hat  specific s tatement of the President 's power 
that  causes me concern.

Mr. Stevenson. We are talkin g just about stationing troops at this 
point.

Mr. F raser. My question assumes tha t the troops would become in­
volved in hostilities.

Mr. Stevenson. If  we are talk ing about committing them to hos­
tilities, 1 think both Secretary Rogers’ statement and my own s tate­
ment have indicated that  we feel that this is something that  should 
be done jointly with the Congress, subject to the exception-----

Mr. F raser. I am not talk ing about what may be desirable or useful. 
I am talk ing about what you regard as the power o f the President.

Mr. Stevenson. This is something that under our constitutional 
system of shared powers requires joint action except in an emergency 
situation.

Mr. F raser. Let us pursue that.
Is it your view that,  except in an emergency the President does not 

have any author ity to commit troops ?
Mr. Stevenson. I think we have to be very careful about the words 

we are using. On the one hand we ta lk about s tation ing troops.
Mr. Fraser. Let us leave stationing out.

DE FININ G “ SHARED  POWERS”

Mr. Stevenson. In the second situation if what you mean is the 
question of using troops to initia te hostilities, which basically is what 
you are talk ing about, we feel tha t that  is something for a shared 
power under the Constitution except in an emergency s ituation.

Mr. Fraser. Let us be precise about shared power.
Are you saying th at the President  has no authority  unless the Con­

gress has authorized it?
Mr. Stevenson. I think here, again, you are try ing  to make very 

precise something tha t the Const itution does not make tha t precise.
I think  that there are many different ways that  Congress can in 

fact exercise it s share of  this  power, I think,  as the Secretary himself 
pointed out l ast w’eek, th at  this  a dmin istrat ion has no interest in hav ­
ing the President, himself, init iate  tha t sort of action without con­
gressional support.

It  is only where you have an emergency situa tion tha t he must re­
main free to act without some form of appropriate congressional 
action.

Mr. F raser. Mr. Findley?

president’s LEGAL AUTHORITY IN  VIETNAM

Mr. F indley. Mr. Stevenson, Mr. Fraser raised the  question as to 
the extent of the Pre sident’s legal author ity to continue milit ary action 
in Indochina.

Would it be fai r to say that his auth ority is limited to military 
action required to effect the safe withdrawal of our remaining forces 
there ?
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Mr. Stevenson. I think  the President  has also indicated tha t he 
inherited a war and tha t par t of th e withdrawal  process involves the 
question of the ability  of the Vietnamese to defend themselves.

Therefore, in determining this situat ion, he is concerned with, on 
the one hand, the safety of our troop s; on the  other hand, he is con­
cerned with the situat ion of the country we are leaving.

Mr. F indley. Isn ’t tha t somewhat fuzzed up by the repeal of the 
Tonkin resolution?

The repeal of the Tonkin resolution leaves in force, of  course, the 
SEAT O Treaty , hut tha t treaty clearly states that  milit ary action 
will not ensue except first of all when a determination has been made 
tha t the country is under external attack and second, after th at deter ­
mination has been made and reported  to Congress, subsequent con­
gressional approval is secured.

Now, the Tonkin  resolution is stripped away. And the SEATO 
Treaty is all tha t would remain, at least in  my view, tha t would  give 
the President  any legal just ification to use mil itary  force to get South 
Vietnam in a position to defend itself except to the  extent th at this is 
related to the safe withdrawal of our forces.

U.S.  OBJECTIVES IN  VIETNAM

Mr. Stevenson. I  thin k the two aspects of his policy are very closely 
related and, of course, the safety of our  troops also involves the prob­
lem of the prisoners of war.

So, I don't t hink  you can be that  precise in segmenting out a part of 
the justification.

Here, again, I thin k it bears repetit ion that he has indicated tha t 
his intention is to terminate this  involvement.

Mr. F raser. I s it  not true, Mr. Stevenson, that our involvement will 
end only afte r the President  secures a specific objective?

The objective being to secure the South Vietnamese nation through 
the buildup of the capabilities of the South Vietnamese armed forces?

Mr. Stevenson. I thin k I had better let the President  speak for 
himself. I think  he has stated what our objectives are.

Mr. Fraser. My point is t hat  this specific objective is an objective 
that goes far  beyond the safe withdrawal of American forces.

Mr. Stevenson. It  is combined with it. I think they are always 
mentioned together as par t of the process of orderly liquidating of 
the si tuation that he was presented with when he came to office.

I th ink he has always linked the two things together.

VIEW OF THE  NIXON DOCTRINE

Mr. F raser. In your view, under the Nixon doctrine, would the 
President have the authority to commit air and sea support to Thai­
land without  congressional author ization  in the event of a Thai in­
terna l insurgency ?

Mr. Stevenson. Both the Secretary and I have made clear tha t we 
are only talking about independent Presidential action in the event 
of an emergency situation.

It  is our clear intention to seek congressional action. Now, I  really 
don’t think i t would be in the national interest for me to speculate with 
respect to what we might do in any particula r country because you then 
have to  consider what the trea ty and other commitments are and the
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nature  of the  emergency, whether or not it would permit  the type  of 
consultat ion which the  adm inistra tion would like  to have.

So, I real ly would not like to comment with respec t to any pa r­
ticula r situation.

M r. F raser. I t seems to me, Mr.  Stevenson, from our  poin t of view 
it is not enough th at  the  Presi dent indica tes th at  he would like to 
consult. We are try ing  to define the limitations  on the Presi dent’s 
author ity.

The Pre sident is to be commended for any effort to consult.  There 
is no reason to believe he would not consult.  But  we are  dea ling  now 
with the  question  of Pre sident ial  authority  or power  und er the 
Constitu tion .

In  your judgment , would the  Presi dent have the  power  to commit 
air  and naval forces und er the  SE AT O Treat y if  he  f elt  it  would be 
be usefu l to  do so ?

ME ANING  OF “ CONSTITU TIONAL PROCEDURES” IN SEATO TREATY

Mr. Stevenson. The SE AT O Trea ty clearly provides that  our obli­
gation to act shall be implemented in accordance with  our  constitu ­
tional procedures.

Mr. F raser. What do the  con stitu tion al procedures  requi re?
Mr. Stevenson. In  that  case I  go back again  to the statement that  

Sec reta ry Roge rs and I have both  indicated,  we feel thi s is an area 
where the re shou ld be joint action  except in an emergency situa tion.

Mr. F raser. Assume ther e is no emergency and the Congress does 
not act. Then  do you think the P res ide nt still  has  the  au tho rity to act?

Mr. Stevenson. I  think th at  is pu tti ng  in a dif ferent  way jus t what 
I have said.

I think  no, where it is not an emergency si tuation  tha t it is a matter  
of join t congressional and Pres identia l action.

Mr. F raser. In othe r words, Congress would have to affirmatively 
act in ord er to give him tha t au tho rity ?

Mr. Stevenson. Th at is correc t. As I mentioned ear lie r, the way 
in which Congress acts is somethin g else again . There are many 
different ways.

Mr. F  raser. Jus t one final question :
In  your judg men t, would an appro pri ation  to suppor t activit ies 

of  our  Armed Forces  abroad constitute  a rati fica tion  or an endorse­
ment o f the u nderta king?

Mr. Stevenson. I think  it is ha rd  to general ize. I th ink  in some 
cases it could ; in some othe r cases, you have h ad clear ly jus t the oppo ­
site, an indic ation th at  they did not want  to endorse cer tain  types of 
action.

Mr. F raser. Fo r example, it was argued  on the floor of the House 
in connection with the Vietnam appro pri ations that  whatever one 
though t of the war, the troops were there , they were figh ting  and if 
you cut the funds off you endangered t he ir lives.

Do you th ink  tha t is a legitim ate argum ent ?
Mr. Stevenson. I think it is a legi tima te argu men t. I think  tha t 

if  th at  argum ent  is made, however, it takes away from  the other 
argu ment that  you pu t fo rwa rd earlier.

Clea rly if you jus tify  the  ap pro priat ion  on the basis of  not affecting 
the safe ty of our troops in the field, then  I  am fra nk  to say tha t it 
doesn’t indic ate approval of what is being done in the  same sense
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because clear ly they  are doing it because they want to protect the 
safety  of  the troops.

Mr. F raser. In  oth er words, when tha t argument is made-----
Mr. Stevenson. I think it weakens any rati fica tory  effect of con­

gress ional  action.
Clea rly,  there  may have been indic ation s of disapproval of the 

ini tia l policy but  unwi llingness to endanger our  troops.
Mr. F raser. Thank you.
Mr. Bing ham, would you please take  the Ch air?

PROBLEMS OF COOPERATION AND  CONSULTA TION

Mr. Bingham (pres iding). Gentlemen, I am sorr y that  I missed 
a good deal of this  colloquy because of  the  votes we have been having .

Tf there  is some repetit ion in my questions, I apologize.
Fi rs t of all, I would like to make a comment which perhaps others 

have made and I don’t know whether you would care to respond to 
it, Mr. Stevenson, since you stress in a very admirable wav the neces­
sity  of cooperation and consulta tion  between the  executive branch  
and  the legisla tive bran ch bu t it does seem t ha t whenever the  crunch 
comes, whenever some thing is delicate, difficult, dangerous,  and so on, 
the executive b ranch decides i t is not wise to  consult with the Congress 
and  it does not consu lt with  the Congress, at leas t not until the very 
las t minu te when it is more or less a ma tte r of info rming  the leaders  
of what is to be done.

That was the  case in the  missile crisis, in the case of the Jordan  
crisis last year, in the case of the South Vietnamese move into  Laos 
recent ly.

Havin g been in the executive branch, I know that  there  is a feeling 
on the pa rt of many in the executive branch that  the Congress is not 
to be trusted. But  thi s does not exactly coincide with  the  stress  in your 
statement  and in m any statements of the executive b ranch  for  the need 
for cooperation and f ull consultation.

Mr. Stevenson. I  would  suggest that Secretary Rogers and I have 
gone beyond simply suggestin g willingness to  cooperate.

He indica ted some ways that this mig ht be made more effective, 
including proposal for  periodic  and regula r briefings by the regional 
assi stan t secre taries  so th at  you build  up the info rma tion  capabilit y 
wi th respect to the p art icu lar  area.

He  also indic ated  our  w illingness to discuss furth er  this suggestion 
of a possible jo in t committee which could be in a position to consult 
on an  emergency basis.

So that  I think it is no t just  a general ind ica tion  of  willingness but 
prep ared ness  to sit down and try  to work out some of the bet ter 
procedures .

We don’t necessarily feel th is requ ires legislation.

IN sensitive situations no consultation

Mr. B ingham. I don’t thi nk  the problem is a lack of perio dic and 
reg ula r briefings.

Ou r cooperation is fine on tha t. In  the norm al course of thin gs, 1 
th ink we can get  wha t info rma tion  we need. Bu t wha t appears  to 
hap pen  frequently is th at  when a crisis develops and  when in form ation 
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that is received or actions being taken are very sensitive, just when consultation ought to take place, it does not.
Another example I would give in addition  to those already men­tioned is the case of the activity  concerning the Soviet possibility of the establishment of a Soviet naval station in Cuba earl ier this year.In spite of distinct efforts on the part  of the Latin  American Sub­committee of the Foreign Affairs Committee, we simply were not able to get the informat ion about what was really going on.
I make that more by way of comment to illustra te the fact tha t we do feel, many of us feel, th at more structured  means of providing the Congress with information are needed.
I would like to explore a little fur ther with you your concept of just what the power of the  Congress is with respect to hostilities that are not declared.

PO SIT IO N  OX  DE CL AR AT IO NS  OF  WAR

The Constitution does provide that the Congress should have the power to declare war but in recent years it seems the declarations of war have more o r less gone out of fashion. What is your concept of the corresponding auth ority  that Congress has in the situation today where wars are more often undeclared than not ?
Mr. Stevenson. I  have indicated our view that  any assertion tha t because wars are not declared in most cases today that the Congress' power arising from that provision no longer exists is something tha t we do not accept.
We think that Congress' power to declare war has to be interpre ted in the light of the present-day circumstances and tha t you, in fact, may have other ways today of Congress acting in this area rather  than through  a declaration of war because in many situations it is clearly felt that some other type of action will have the effect of l imit­ing the conflict and is therefore desirable.
Therefore, there must be some other way of having Congress partic ipate.
I think  both the administra tion witnesses have indicated tha t this  is an area  of shared powers and that  Congress has a very definite role and so does the President.
The problem is basically one of  carrying out what was clearly the intention of the framers  of the Constitution, of finding a way of reconciling and making these two powers, the powers of the respective branches, operate effectively and harmoniously.
Frankly , this is something tha t is really not for the courts of law but is for the political process to effectuate.

EXPO SI TIO N OF  T II E  B IN G H A M  RE SO LU TI ON

Mr. B ingham. T hat is a very good statement. Tha t is really a s tate ­ment o f what we, some of us a t least on this subcommittee, are search­ing for, some way of prov iding a procedure that can give effect to what you refer to as shared power.
We do not get from the administra tion any specific proposals of how to provide some mechanism tha t would make sure tha t the Con­gress was in a position to exercise a p art of t ha t power.I would like to call your atten tion to the fact that  just yesterday I introduced a new resolution which is a modification of the resolution
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that 1 had previously int roduced and which eliminates the statement of conditions under which the President  would be empowered to act in an emergency without a declaration of war.
I came ro the conclusion after considerable thought and study of other resolutions and indeed of my own prior  resolution that  for many of the reasons you mention it is undesirable fo r the Congress to attempt  

to spell out those s ituations in which the President is authorized to move without a declaration of war.
It seems to me tha t the conditions are either too broad, in which 

t  case they are meaningless, or they are too restrictive, in which casethey could be dangerous.
I also came to the conclusion some time ago tha t the 30-day limi ta­tion was an arbi trary and unwise limitat ion of time, again for some♦ of the reasons tha t you have mentioned, tha t it might be difficult to determine when the 30 days began, and tha t Congress should not be forced into taking action at a partic ular  time.
So. th is led me to the proposal that either House of the Congress 

could at any point in the process express disapproval of the continu­
ing use of foreign troops  and tha t the President would be directed to wind up the authority .

I mention tha t because I think that quite a few of the comments 
tha t you have made in your  statement don’t deal with this type of proposal.

You have emphasized, Mr.  Kauper, that  any provision to explicitly 
authorize the Congress to terminate the President’s authori ty to com­mit the Armed Forces is unnecessary.

Tha t would seem to  imply tha t the Congress has that authority.
Indeed, your suggestion tha t there is a shared element in the power 

between the Congress and the President in this situation would seem 
to assume th at the Congress should be a t least tacitly in approval or in support of what the President is doing.

What I am suggesting is tha t if tha t at least tacit support is d is­
continued or there is indication that i t does not exist by an unfavorable  resolution by either House, then the assumption of a shared responsi­
bility and shared power comes to an end and the engagement should be wound up.

♦ Would you care to comment on that  ?

PROBLEM OF “ ON E-H OU SE  VETO”  BILLS

♦ Mr. Kauper. What you are talking about is, I gather,  still essentially 
the form of what you might call the one-house veto, which appears  in your present bill.

Mr. Bingham. Yes.
Mr. Kauper. The one-house veto, as I  think  you may know, has al­

ways presented us with some difficulty.
The analogy which is always drawn, of course, is the analogy to the executive reorganization acts.
I am not sure here we are talking about quite the same thing  in 

terms of what might be characterized as reverse legislation. You do 
not have in the s ituation you are hypothesizing: the P resid ent’s com­
ing to Congress and asking for  legislat ion which you then in essence disapprove of.
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But I thin k one of the more serious difficulties with the idea o f  the 
one-house veto is th at there are some circumstances where I think at 
least we can envision you would be using what appears to be the 
auth ority  of one house to negate a constitutional authority  which is 
clearly the Pres iden t’s.

If  I migh t use an example, and this may not be quite the kind of 
thing you are thinking  about, the power of the President  to repel an 
attack, it seems to me, is not something tha t Congress has delegated to 
him or indeed that  Congress need approve. To terminate,  j ust  hypo­
thetically now. the Pres iden t’s action in repe lling an attack with a one- 
house veto arrangement, it seems to me, does not even say you are 
terminating pursuant to what I would characterize at least as law.

Now. I thin k part of the problem is th at  in these conditions, there 
are variants. There are some where th e President has less power than 
others. We are lumping them together in one bundle of wax here.

CO N ST IT U TIO N A L IN V A LID IT Y  OF O N E-H O U SE VETO

Mr. B ingham. I f I may inte rrup t, I notice this in your statement. 
You say that  congressional action would either be constitut ionally 
valid or it would not. But where does tha t leave us ?

Tha t leaves us with a very unsat isfactory situation at the time you 
have a confrontation which can’t be determined readily. What we are 
trying to do is t hrough some device, some ingenuity, to spell out in 
advance the situations when the veto by the Congress should be 
effective.

Now, I would have no objection to try ing  to spell out those situa ­
tions where the veto might  be constitutional ly invalid.

But we keep runn ing into the notion th at  we can’t move now because 
the circumstances are not so foreseeable, yet, this leaves us with the 
problem tha t in a time when there was a difference, of opinion between 
the President and the Congress we would not know how to proceed.

Mr. K auper. I  th ink one would normally proceed as attem pts have 
been made to proceed at  the  present time, tha t is, through the normal 
legislative process. I  think to  try to build  in a one-house arrangement, 
and wha t I  am addressing myself now to is the one-house arrangem ent, 
is to attempt to curtail  some kind of auth ority which, and I gather 
what  you are doing in your bill by eliminating the conditions you are 
neither recognizing nor denying the prop riety  of the authority, but 
I think  you are doing it with the  one-liouse veto arrangement in a wav 
where perhaps we can envision a circumstance where legislation might 
actually in fact be fully operative as law.

I don’t th ink a one-house veto would be that effective. Th at is part of the problem I am having.

“tacit approval” of congress

Mr. Bingham. I  don’t want to pursue this indefinitely.
I know that  you have given a great deal of time already but let me suggest this to yo u:
If,  as I  take it, you are inclined to agree tha t the normal situation 

is that the Preside nt is proceeding with at least the ta cit approval  of 
the Congress, and that  means the tac it approval of both Houses of 
the Congress, if there  is to be shared responsibility and if  the Congress
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has no t in fact  acted wi th  an expli cit  au thor izat ion,  t hen mus t it no t follo w th at  th e congressio nal  role  is a kind  of  ta ci t ap prov al?
Mr. K auper. I am not s ure  th at  nec essarily is so.
Obv ious ly, there have  been cases—a nd  I  th in k you refe r in t he  st at e­ment t o places—where  th ere have been t ac it  acqu’iescence s: maybe  th at is a good word to  use.
Bu t, I th in k in many circumstance s wha t we are  ta lk in g abo ut is som eth ing  eithe r more or less th an  that .
There  m ay be circ umstance s where wh at  we a re ta lk in g abou t is the* Pr es iden t ac ting, where I  th ink pe rhap s we would  all  agr ee lie need  not h ave  the adv ance ap prov al  of  Congress.
I am th in ki ng  aga in of  th e rep ell ing  o f a  sudden att ack. Th ere may be oth er circ umstance s where, I  th in k we wou ld all  agree,  if  the* Pre sident dec ided to  inv ade some co un try —we are  no t ta lk in g abo ut a crisis sit ua tio n—w her e he would pre suma bly  need to con sul t. I am not sure in the first  case th at  a one-house veto  would be effec tive  to negate the P re side nt ’s au thor ity .
I am not sure in the  second, if  c ongressio nal  au thor izat ion were  in fac t necessary, that  th a t w ould  suffice to give it .
Th at  is th e pro blem.

POWER OF PURSE IS  CLUMSY TOOL OF CONGRESS

Mr. Bingham. I t  leaves us in a very un sa tis factor y si tuat ion be­cause it rea lly  req uir es Con gress to  use th e very clum sy tool of the fiscal power to  tr y  to influence  t he  course of these events  an d I  th in k th at  pro bab ly eve ryone wou ld agree t ha t t hi s is not  a v ery  sa tis factor y way f or  the  Con gress to  act.
The fact  th at  the Con gress has  th a t powe r is an indic ati on  of  its  underly ing  res ponsibi lity and its  u nd er ly in g au thor ity .
To at tempt  to dir ec t the course of m ili ta ry  act ion  th ro ug h th e use of the  fiscal p ower is a  very  uns at is factor y way  of  do ing busines s.Wo uld you not  ag ree  ?
Mr. K auper. Ag ain , I  th in k it depends on the circ umstance s you are  t alking  a bout .
1 es, the re may be some circum stance s where it  is. Th ere may be* circums tanc es when we are  not de pend ing  on wh at kind  of  tim e you  are ta lk ing a bou t, and  so on.
Mr. Bingham . I  wa nt to th an k you bo th very much on b eh al f o f the  subcommitt ee fo r y ou r tim e and yo ur  v ery  t ho ug ht fu l and  in te re st ing* test imo ny.
The subcom mit tee sta nd s ad jou rne d.
(W hereu pon at  5 p.m., the  subcom mit tee ad jou rned , sub jec t to call  of  the  Ch air .)





ADDITIONAL STATEM ENTS BY MEMBERS OF CONGRESS

STATEMENT OF HON. THADDEUS J. DULSKI OF NEW YORK
Mr. Ch air man , I co mmend you for calling these hea rings on pen ding legi sla tion  to clar ify the  war powers of Congres s and  the Presi dent.Fo r the reco rd, I am Th ad de us  J.  Dul ski,  a Re presen tat ive from the  41st Dis tr ic t of New  York .
I am the  cosponsor of Ho use J oint  Resolutio n 275 which is before y ou r subcom mi ttee. I also am a cosponso r of Hou se Jo in t Resolution 664. Th e texts va ry som ewhat  from  each othe r and from  othe r pen din g measu res . How ever, the  in te nt  is bas ical ly the  same, and  th at  is rea lly  wha t matt ers.
Cla rificat ion  of the  war  powers of the  Congress and the  Pr es iden t is long ove rdue. Congres s has allowed the  Chief Executive  to assu me wh at am ounts  vi rtu all y to a dic tat or ial  role to which he expects  the  Congres s to be sub servie nt.
Th is is not  the way  i t was m ea nt  by the  f ram ers  of the  C on sti tu tio n.I certa inl y un de rst an d th at the  Chief Execu tive cann ot  be so ha m­str un g th at  he cann ot  reac t in our  Nat ion’s int ere st in a tim e of tru e and  criti cal na tional emergen cy.
But  giving him th at au thor ity  should no t me an he can  overlook exp lain ing  his act ions prom ptly to the  citi zen ry through  its  elected  Re prese nta tiv es in Congress.
I recognize th at  the re ma y be elements  of na tional security in ­volved  and  1 don’t exp ect  to be privy  personally  to all the  de tai ls in each ins tan ce.  I do, however , believe and exp ect  th at  Me mbers  of the  ap prop ria te  com mittee s in the  Hou se and  Senate no t only  are en ­tit led to be bu t mus t be fully  info rmed on these mat ters , pre ferably befo re— and  abs olu tely as soon  as possible aft er—the  emergen cy acti on.
Th ere  is no desire on my pa rt  to burden  fu rthe r the  awesome re­spo nsibili ties  of the  Pre sidenc y. Ne ith er  do I in tend  to stan d idly by while  would-be kin gm ake rs chip  awa y at  the  role and  res ponsibi lity  of the  Congress.
Mr. Ch air ma n, the re is no subje ct  which is causing  g reater  concern  to ou r c itiz enr y t ha n our  endless involv ement  in the  F ar  Ea st.  Congress  soug ht  to rest ric t fu rth er  inv olv em ent bu t the  ad mi nis tra tio n has  skirted  the  congressional  dire ctiv e by  fall ing bac k on technical  loopholes.
Th e need  is clea r and  urge nt  for a clarific ation of war powers for our  Na tio n.  I hope your  subcom mi ttee will ac t prom ptly to ma ke rec om mendations to the  full com mittee and , in tu rn , to "the House  for act ion .
As par t of my  rem ark s, I ask permis sion  to include the  full text  of a stat em en t I ma de at  the  tim e I int roduced  my  bill las t Fe br ua ry . I also include the  text  of a very tim ely  edito ria l from  my  hom e city new spaper , the  Buf falo  Ev en ing New s.

(81)
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W ar  P o w er s  o f  C o n g r ess  an d  t h e  P r e s id e n t  N eed  T o B e S p e l l e d  o u t

Mr. D u lsk i. Mr. Spe ak er , I am  today  in trod uc in g le gi slat io n aim ed  a t sp el lin g 
ou t th e  w ar  po we rs of th e  Con gr es s and th e Pre side nt .

I ha ve be en  co nc er ne d fo r so m e tim e abou t th e prog ress  of ev en ts  in In doch in a.
I am  part ic u la rl y  d is tu rb ed  abou t th e  curr en t he av ily  ce ns or ed  ac tivit ie s which  
appear to  sk ir t t he  in te n t of c on gr es sion al  li m itat io ns  on  U. S.  c om ba t part ic ip ati on .

Con gr es s al re ad y ha s re st ri c te d  co m ba t ac tivi ties  in In do ch in a,  b u t qu it e  
ap pare n tl y  we did not go fa r en ou gh .

To si m ply  r est ri c t use of g ro und tr oops  in spe cif ied  ar ea s lea ve s a loop ho le  and  
an  oppo rt u n it y  fo r te ch nic al ly  d if fe re nt  o pe ra tion s wh ich  s til l re su lt in  co m pa ra bl e 
U.S . part ic ip ati on  in vi ol at io n of  co ng ress iona l in te n t.

Ove r mos t of th e  y ea rs  o f o ur  N a ti o n ’s h is to ry , th e  res po ns ib il ity fo r pu tt in g  o ur <
troo ps  in to  co m ba t ha s be en  under th e co nt ro l and su pe rv is io n of th e Con gres s.
How ev er , in re ce nt  ye ar s,  Chief  Exe cu tive s ha ve  bee n t ak in g  t he  in it ia tive , m ov in g 
on th eir  ow n and th en  bel ate d ly  le tt in g  Con gress kn ow  how th ey  ha ve  c om m it te d  
U.S . m an po w er .

I t is m y firm co nv ic tion  th a t th e  Chief  Exe cu tive  sh ou ld  ha ve  th e po wer  to  4
co m m it ou r troo ps  to  com bat only  whe n our  N at io n  is under a tt ack  or  in  cle ar  
da nger  of a tt ack .

I reco gn ize th a t th er e ca n be  ex tr ao rd in ary  and  em er ge nc y ci rc um stan ce s th a t 
co uld ar is e de m an di ng  near- in st an ta neous re ac tion  on  th e  par t of th e  Ch ief  
Exe cu tive . How ev er , th is  is no t ord in ari ly  th e case  b ec au se  us ua lly th er e ar e suffi ­
cie nt  w ar ni ng s an d in te lli ge nc e on  pote nti al  da ng er s to  ou r nat io nal  s ec ur ity .

If,  ho wev er , su ch  ex tr ao rd in ary  and  em er ge nc y ci rc um stan ce s sh ou ld  ari se , 
th en  t he  P re si den t s ho ul d be  re quir ed  to  in fo rm  th e  C on gress im m ed ia te ly  in det ai l,  
as bo th  t he  c ircu m stan ce s and  t o  th e  e xte nt of th e re ac tion .

Our  fo re fa th er s,  in w ri ting  th e  U ni te d Sta te s C onst it u tion , mad e it  cl ea r th a t 
th e po wer  to  de clar e w ar  re st s w ith Co ng res s. I be lie ve  th a t Co ng ress  ne ed s to  
reaf fir m th is  po wer  th ro ugh  legi sl at iv e ac tion  in spel lin g ou t in th e gre at es t det ai l 
po ss ible ex ac tly th e ci rc um st an ce s and pr oc ed ur es  unde r which  a Ch ief  E xec utive 
ca n ac t.

In  th e  pr es en t ci rc um stan ce s in  In do ch in a it  is quit e ev id en t an d gre atl y  di s­
tu rb in g  to  me  th a t th e  adm in is tr a ti on  ha s no t co ns ul te d w ith th e Co ng ress  ab o u t 
th e  co m m itm en ts  th a t al re ad y hav e be en  mad e.

In de ed , th e  m an ner  in  w hich  th e  cu rr en t F ar E ast  ci rc um stan ce s ha ve  dev el op ed  
rai ses real  doub t in my m in d w het her  t he pre lim in ar y fa ct s ev en  we re m ad e avail ­
ab le  t o ou r Chief  E xec ut iv e be fo re  i t wa s to o la te  fo r him  to reve rse U. S.  p a rt ic ip a­
tio n.

I am  no t a  m em be r of th e  For ei gn  Affai rs C om m it te e and  th er ef or e wou ld  no t 
ex pe ct  to  b e kep t in fo rm ed  in  continui ng det ai l on  th es e m att ers . B ut I do  f ee l th e  
in te gri ty  of th e  M em be rs  of Con gr es s wh o pro pe rly ne ed  and  ar e en ti tl ed  to  be 
in fo rm ed  is be ing qu es tion ed  by th e d is tu rb in g re lu ct an ce  of th e  adm in is tr a ti on  
to  in fo rm  th em  on es se nt ia l det ai ls .

W ith re ga rd  t o  In do ch in a,  I fee l we ha ve  t wo pr im e co nc er ns  as we w ithdra w  in 
or de rly fash ion.  F ir st , we m us t work fo r th e sa fe  re tu rn  of th e  pr ison er s of  war , 
an d se co nd , we m us t work fo r th e  s afe re tu rn  of all  re m ai ni ng  U.S . Fo rce s.

T he  j o in t re so lu tion  which  I hav e in tr od uce d in  th e  Hou se  see ks  to  spell  o u t in 
ca re fu l det ai l th e  w ar  po wers of th e  Co ng ress  and th e Pre si den t.

The  ne ed  fo r th is  legi slat io n is more ev id en t to day  th an  whe n I be ga n s tu dy in g  
an d an al yz in g th e m a tt e r se ve ra l we eks ago. I am  co m m unic at in g m y ve iw s to  
th e chai rm an  of th e C om m it te e on  Fo re ig n Affai rs. *

[Editorial from the Buffalo (N. Y.) Evening News, May 13,1971]

C l a r if y in g  t h e  W ar  P o w er

Eve r sin ce  Pre si de nt Jo hns on be ga n th e  gre at  es ca la tion  in V ie tn am , w ith  th e  
T on ki n Gulf re so lu tion  pro vid in g th e m ai n co ve r of le ga li ty , a  gr ow ing cros s-  
se ct ion of co ng ress iona l le ad er s ha s be en  se et hi ng in fr ust ra ti on  ov er  th e  Chief  
E xec ut iv e’s as su m pt io n of a w ar m ak in g po wer  which  th e  Foundi ng F a th e rs  
in te nded  to  rep os e in Con gress.

W hile  t he  e ffor t to  r e tr ie ve so me se m bl an ce  of th is  l os t, s tr ayed  or  s to le n po wer  
ha s fo un d it s gre at es t su pport  am ong Sen at e do ve s— w ith Ne w Y or k’s S en at or 
Ja co b Ja v it s  co ming t o  th e  fo re  in  r ec en t m onth s a s t he  m ost  a rt ic u la te  exponent—  
th is  m ov em en t i s no w i m m ea su ra bly  en ha nc ed  by  th e  su pport  of a  lead in g so u th ern  
ha wk,  Sen at or Jo hn  Ste nn is  (D em oc ra t of M issi ss ip pi ).
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Actua lly , th e  ag gr an di ze m en t of th e  P re si den t at  th e  ex pe ns e of Co ng res s in 
th is  vi ta l w ar m ak in g ar ea  is p a rt  of a ge ne ra tion s- lo ng  pa tt e rn  which , in  th e 
th er m on uc le ar  age, co uld n ot p os sibly b e r ev er se d in an y u lt im ate  sen se . O bv ious ly , 
we ca nn ot  ha ve  531 th um bs on th e  nucl ea r b u tt o n ; th e P re si den t m us t be  fre e to  
co nf ro nt  an y in s ta n t ch all en ge  to  ou r su rv iv al  w ith w hat ev er  em er ge nc y ac tion s 
he  deem s ne ce ss ary.

B ut th is  is  n o t th e  ki nd  of ch al leng e we fa ce d in  Kor ea  or  now  f ac e in V ie tn am , 
Cam bo di a a nd  L aos, whe re  th is  nati on  h as  wag ed  p ro lo ng ed  w ar  under  pr es id en tial  
di rect ion w ithout ei th er  a co ng ress iona l w ar  de cl ar at io n or  spe cif ic co ng ress iona l 
regu la tion  of it s co nd uc t. N o t on ly  th a t,  b u t th e  Pre si den t ta kes it  fo r gra nte d  
th a t he alo ne  ha s th e po wer  to  w in d th e  w ar  up  or  do wn,  widen  it  or  na rrow  it,  
co nt in ue  it  or  en d it —ju s t so lo ng  as  Con gres s ke ep s su pply in g th e  mon ey  an d 
re frains  fro m im po sing  an y ab so lu te  re st ri ct io ns.

Th e Jav it s re so lu tio n,  which  Sen at or  S te nnis ’ pr op os al  seem s to  echo  in m os t 
m aj or  re sp ec ts , wo uld au th ori ze  t he P re si den t to  c om m it ou r Arm ed  Fo rces  u nde r 
four  sp eci fic co nd it io ns : (1) To repe l a su dde n a tt a c k  on th e  U nit ed  S ta te s;  (2) to  
repe l an  a tt a c k  a ga in st  U .S . Arm ed  For ce s on  th e  h igh seas  or  a b ro ad ; (3) to  p ro ­
te c t U .S . liv es  ab ro ad ; an d (4) to  co m pl y w ith a spe cif ic tr e a ty  or  o th er fo rm al  
na tion al  co m m itm en t.

B ut  whe ne ve r su ch  hos ti li ties  ha ve  be en  in it ia te d , th e  P re si den t wo uld be  
requ ired  to  giv e Co ng res s a fu ll an d p ro m pt ac co unt of th e  ci rc um stan ce s,  an d,  
in th e ab se nc e of a de cl ar at io n of war , he  wou ld  be  p ro hib it ed  from  su st ai ni ng  the 
ho st ili tie s be yo nd  30 da ys  ex ce pt  as  Con gres s m ay  pr ov id e by  law . To  mak e su re  
th a t th e wh ole  Co ng res s co uld ac t on su ch  w ar -s ust ai nin g legi sl at io n with in  th e 
30 da ys , th e  re so lu tio n gives it  a spec ia l p ri o ri ty  guar an te ei ng it  pr om pt co m­
m it te e clea ra nc e an d a vote  i n ea ch  ho use w ithin  th re e day s th ere aft er.

Th e on ly  po in t on wh ich  Sen at or S te nni s seem s to  di ffe r w ith  th is  ap pro ac h is 
th a t he wou ld ex pl ic itl y ex clud e any appli ca tion  to  th e  In doch in a war . On th is  
po in t, Sen at or  Ja v it s sa id  in his  in te rv ie w  w ith  th e  Ne ws  th is  we ek th a t his pro ­
posal , wh ile  no t re tr oac ti ve and th er ef or e n o t in te nded  to  app ly  in V ie tn am , 
ne ve rthe less  cou ld  a pply  th ere , to o,  if ho st il it ie s in vo lv in g Amer ican  troo ps sh ou ld  
be  ren ew ed  aft er th ey  had  ce ased . B ut th a t is a re la tive qu ib bl e co m pa re d w ith  
th e br oa d co nst it u tional  p ur po se  of rede fini ng  t he  w ar  p ow er  in  a co nt ex t re le van t 
to  th is  da ng er ou s age.

We th in k th e Jav it s re so lu tion  does ac co m pl ish th is  in a m os t ef fecti ve  way , 
an d we are im pres se d by  th e  ca libe r of th e  m an y co nst it u ti onal au th ori ti es wh o 
ag ree th a t it  will  he lp  r es to re  th e bal an ce  i n te nded  by  t he  Fou ndin g F ath ers . The  
fa ct th a t th e  Pre si de nt m ust  ha ve  un tr am m ele d  au th o ri ty  to  ac t in bon a fide  
em erge nc ies  d oes not , in ou r ju dgm ent,  ju st if y  th e  wag ing of pr ol on ge d ho st il it ie s 
in  th e ab se nc e of e it her a fo rm al  decla ra tion  of w ar  or  a  specific ac t of Con gres s. 
I t  is tim e th a t th e ba sic const it u ti onal re sp onsi bi li ty  fo r ke ep in g th is  nati on  at  
war  be pu t,  as Sen at or S te nni s sa ys , “ whe re  it  be long s,  on th e peo pl e’s re pre ­
se n ta ti ves. ”



STATEMENT OF HON. JACK EDWARDS OF ALABAMA

Mr. Chairman, members of the subcommittee, I have come before 
you today  to express my support and keen interest in the very timely and needed enactment of House Joint  Resolution 664.

One very important necessity has emerged from our experience in Vietnam—the necessity of making sure this Nation  avoids any future Vietnams.
The U.S. combat role in Vietnam is coming slowly, but steadily, to an end. At the same time, the debate over how we can best avoid future Vietnams is just beginning.
Obviously, the American public is sick and tired of going into wars which u ltimate ly end in a stalemate such as we have been involved with in Korea, and now, Vietnam. We have no business sending our troops thousands of miles away and spending billions of dollars of 

hard-earned American tax money to fight a battle  tha t doesn’t have total victory as a goal.
The best way to avoid such wars is to profit from the lessons of Korea and Vietnam before it is too late.
One way to avert a repeti tion of Korea and Vietnam is to make sure 

we don’t go to war accidentally or by Presidential decision alone.That is the vital purpose of House Join t Resolution 664 of which I am a cosponsor—to provide a built-in, guaranteed, legal provision tha t, whoever the President is, he will not have free rein to place this country into the position it is in today as a result of his unilateral  decision.
Whoever the President is, he must not put this nation  into another war w ithout explicit congressional approval.
Congress cannot amend the President’s powers as Commander in Chief by resolution. Once we are in a war then Congress should not interfere with the President’s cons titutional power to conduct the war. But, we shouldn’t be in a war in the first place if Congress hasn’t declared war.
It  is for these reasons which I  have spelled out here that I strongly urge the subcommittee to render full support and approval of House Joint Resolution 664.

(84 )



STATEMENT OF HON. ALBERT H. QUIE OF MINNESOTA

Mr. Chairman, the controversy which has developed because of the war in Vietnam has affected virtually every segment of American* society. Fresh cries of dissent greeted President Nixon’s decision to intervene in Cambodia, with pro tests marked by street demonstra­
tions, student dissent, and confrontations with civil and military au­thorities occurring in every part  of the country. At the same time,«, vigorous support of the Pres ident’s foreign policy, climaxed by counter­demonstrations have resulted in a polarization of attitudes.

As scholars, students, political leaders, and the public begin to have second thoughts relative to the powers of the President, it is in order for us to examine the respective war powers of the Congress and the 
President and to view those which have actually developed in practice.

The first issue concerning initial commitment is what authority does the President have, acting as Commander in Chief, to commit the Armed Forces to combat abroad.
Constitutional practice in the 18th and 19th centuries supported a presidential role in the commitment of troops to hostilities abroad, 

but only in a minor way. Though there were a large number of exer­
cises of presidential authority, most were relatively minor actions for the protection of nationals, actions directed at pirates, or reprisals for alleged breach of in ternational law.

As America’s position of relative isolation began to change at the 
end of the 19th century, the Presidents  began to assume an increas­ingly powerful role. Twentieth-century instances of Presidential com­
mitment of the Armed Forces to combat abroad include President McKinley’s commitment of several thousand troops to the inte rna­tional army which rescued Western nationals during the Boxer Rebel­lion, President Wilson’s arming of American merchantmen with in­
structions to fire on sight after Germany’s resumption of unrestric ted* warfare in 1917, President  Franklin Roosevelt’s Atlantic war against the Axis prior to the U.S. entry into World War II, President Trum an’s commitment of a quar ter of a million American men to the Korean 
war. President Eisenhower’s landing of the Marines in Lebanon, and«, his involvement of the U.S. F leet in the strai ts of Taiwan, President
Kennedy’s use of American naval and air forces in the Cuban missile crisis, and President Johnson’s commitment of Marines to the Domin­ican Republic.

Therefore, history has demonstra ted tha t there are situations in which military forces must be deployed in the absence of a declaration of war.
These cases arise in circumstances which require combat actions b ut 

which are in contemporary conditions—undesirable to enact  a declara­tion of war.
Moreover, i t has long been recognized tha t there are conditions in which there is no t enough time, or room of movement for a congres­

sional declaration of war before military hostilities must be undertaken.
'(85 )
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Therefore, the heart  of the problem concerns the power of the 
President to initia te and maintain  hostilities by the use of Armed 
Forces in the absence of a declaration of war.

It  is of profound distress to many that the role of the Congress in 
foreign relations in the l ast 70 years has great ly declined, as Congress 
has not assumed the leadership role in many crisis situations. The 
courts, though never ruling directly on the power of the President to 
involve the Nation in situations abroad likely to resul t in war, limited 
or otherwise, seemingly have “served more to enlarge the Presidential 
prerogative over foreign affairs than  to restrain it. For example, in wMartin  v. Mott the Supreme Court concluded t ha t the President was 
empowered to act not only in cases of actual invasion, but  also “When 
there was imminent danger of invasion” and “imminent danger” was 
held to be a fact to be determined by the President. AThe President enjoys certain discretionary authority : but it is the 
discretionary au thor ity of an executive. He.conducts the  foreign policy 
of the country , while the Congress passes resolutions and ratifies 
treaties relative to that policy. The President, however, does not 
possess the authority  to declare war. This is a power which the Con­
stitu tion granted to the Congress under our system of checks and 
balances.

In article T, section 8 of the Constitu tion the Congress is given 
authority  to raise and suppor t armies, b ut no appropriation of money 
to tha t use shall be for a longer term than 2 years; provide for the 
common defense; ami to declare war, grant letters of marque and 
reprisal, and to make rules concerning captures on land and water.

I believe that  this authority  implies that Congress also has the 
auth ority  to prohibi t Presidential commitment of regular combat units 
to sustain hostilities abroad if war has not been declared.

But  when congressional authoriza tion is necessary, what form should 
it take? Though the Constitu tion speaks of congressional power “to 
declare war,” constitutional  scholars are in agreement that  congres­
sional authorization does not require a formal declaration of war. The 
purpose of the provision is to insure congressional consideration and 
authorization of decisions to commit the United  States to major hostili­
ties abroad. It  would both elevate form over substance and unduly 
restrict congressional flexibility to require a formal declaration of war 4
as the  only method of congressional authorization.

Though reasons supporting executive authority are still relevant  to 
such decisions, the profound effects for internat ional relations and the 
grave risk of escalation and unnecessary suffering suggest a strong *
congressional competence in such decisions.

Abraham Lincoln, while in Congress once said, “Allow the President 
to invade a neighboring nation whenever lie shall deem it necessary to 
repel an invasion, and you allow him to do so whenever he may choose 
to say he deems it necessary for such a purpose, and you allow him to 
make Avar at his pleasure. Study to see if you can fix any limit to his 
power in this respect, after having given him so much power as you 
propose.” He went on to say that , “ Kings have always been involving 
and impoverishing their people in wars, pretending, generally, if not 
always that the good of the people was the  object. This our (consti­
tutional) convention understood to be the most oppressive of all 
kingly oppressions, and they resolved to so frame the Consti tution so 
tha t no one man should hold the power of bringing oppression upon us.
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But your view destroys the whole matter, and places our President where kings have always stood.”
The Congress has done very little to adapt  its declaration of war power, or its o ther constitutionally specified war powers to deal with the situations which have evolved from historical experiences. It  has reached the point where any effort simply to check the expansion of Presidential power is regarded by some defenders of the Presidency as an encroachment on the office of the President. Many advocates of Presidential prerogative in the field of war and foreign policy seem at* times to be arguing tha t the Pres ident’s powers as Commander in Chiefare what the President alone defines them to be.
What is needed is new legislation which will define the rules and procedures to be followed in circumstances where military hostilities 

a may be initiated by the Commander in Chief in the absence of adeclaration of war. This bill will not affect the war in Vietnam, but instead will permit the Congress to decide how it should be involved inpolicy formation before any similar military  hostility again arises.I believe tha t H.R. 5709 will help to meet this need. In essence, the President’s control over decisions to use force abroad is a perfectly natural and explicit development, but it is not one which has been required by national self-interest. This is not to say tha t the President should surrender his power over the day-to-day conduct of foreign relations or relinquish his role as a forceful external leader. It is to say tha t Congress should have a voice in shaping foreign policies and a decisive voice on whether the United States  will initiate the use of force abroad.
1 believe H.R. 5709 will accomplish this. The constitutional right of the Congress to pass this bill is s tated in its specific war powers in article 1, section 8, including the power to declare war. Congress has the authority and the precedents for asserting i ts powers to declare war which must include the power to end war. Because the Congress has not asserted itself in the past in Armed Forces involvement in milita ry hostilities in the absence of a declaration of war, it has fallen upon the Commander in Chief to exercise his executive discretion on an ad hoc, case-by-case basis.
My bill gives full allowances to the President in his executive > capacity as Commander in Chief. But most  im portant, this bill assertscongressional responsibility related to declaring war as s tated  by the Consti tution and as expected and demanded by the Nation. Under my bill Congress would specify the four classic cases in which the Presi-» dent, for a limited amount of time may use the Armed Forces in militaryhostilities in the absence of a declaration of war.
First,  to repulse a sudden attack agains t the United States, its territories and possessions;
Second, to repulse an atta ck against the Armed Forces of the United States  on the high seas or lawfully stationed on foreign territory;Third, to protect the lives and property , as may be required of U.S. nationals abroad.
Fourth, to comply with a na tional commitment affirmatively under­taken by Congress and the President.
Under H.R. 5709, even the 30-dav period may be shortened  by joint resolution of Congress. Also, the bill contains provisions enabling action to take place in Congress within 30 days.
The danger of extended debate or filibuster is precluded under the terms of the bill because the bill or join t resolution e ither terminating
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or extending the military hostilities, after being cosponsored by one- 
third of the membership in e ither House, would be considered reported 
to the floor no later than 1 day following its introduction.

It  would be possible, however, for the members to determine by a 
yea or nay vote that  the committee would take longer than 1 day in its 
consideration of the bill or joint resolution.

Any bill or joint resolution reported would become the pending 
business and would be voted on within 3 days after such reporting. 
Similar provisions would cover consideration by the other House of 
Congress so as to assure expeditious consideration.

The bill or resolution for the extension of hostilities could conceiva­
bly contain a limitation on the time period for continued actions.

The bill provides tha t such military hostilities, in the absence of a 
declaration of war, may not be sustained beyond 30 days from the day 
they were initia ted, “unless affirmative legislative action is taken by 
the Congress to sustain such action beyond 30 days.”

Under my bill, the Congress would not have to be committed 
initially to any action which the President might take. After 30 days 
there would be no authority  for the Commander in Chief to persist 
unless the Congress decided that it wanted him to do so.

The present  high state of Presidentia l prerogative has evolved 
naturally  out of a set of historical and institu tional  factors which 
enabled the Presiden t to respond to contemporary pressures more 
easily than Congress. If Congress has the will, however, it too can meet 
the demands of modern foreign policymaking. While certa in changes 
in insti tutio nal structure will be necessary, the critical factor will be 
the development of a congressional willingness to act quickly and 
wisely on vital issues and to use its existing power to make its influence 
felt.



STATEM ENT OF HON. CLAUDE PE PP ER  OF FLO RID A
Mr. Chairman, 1 am pleased to join my distinguished colleague from Florida, Mr. Chappell, in support of his resolution, House Joint Resolution G44, to clarify the war powers of the President ami the Congress.
I think this resolution touches one of the most critical issues facing the American people today and I am pleased to be one of the cosponsors.
It  seems to me unthinkable tha t anyone would ever assume tha t any of the Founding Fathers, when they were writing the U.S. Con­stitution, would ever in their wildest imagination have contemplated the possibility tha t the President of the United States would ever assume tha t he had the power to commit more than one-half million men of the armed services of the United States to a protrac ted war costing tens of billions of dollars and lasting over many years on the other side of the world. Yet this is what has happened and the result has been a serious division of our country and a weakening of our country at home and in the world.
Thus, it  seems to me now tha t we have got to come to some sort of delineation of the power and responsibility of the President under the Constitution and the power and responsibility of the Congress under tha t supreme document.
It  is clearly evident to me from the central and concise language of the Constitution that , while the President has authority to move the Armed Forces whenever he wants to, tha t he has the clear authority  and the duty  to take promptly  such steps as may be necessary to defend the United States  against an attack, but beyond that , beyond meeting an emergency situation and repelling an attack or protecting the lives and the liberty and property  of the citizens of the United States from an immediate threa t, it is clear tha t the President does not have the power to commit the United States, to commit the Armed Forces of the United States, to a protracted war on foreign soil.
It  cannot be said upon a reasonable constitutional theory tha t the Presidential prerogative allows him to send an army of over one-half million men to the other  side of the world and to engage in what every­one knows is a war, without a declaration of the Congress, without a commitment on the part of the Congress to tha t conflict. The preroga­tives of the Chief Magistrate of our land and of the Commander in Chief of our Armed Forces very clearly, under the terms of our Con­stitut ion, do not include the power to initia te war or to involve the country without the consent of the Congress in a war.Nevertheless, we find ourselves in a situation where we seem to have no recourse against the assertion of Presidential powers except to cut off the funds necessary to maintain  the U.S. Armed Forces committed to this undeclared war. This is certainly not a satisfac tory solution to this problem.
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We are challenged, therefore,  to devise oth er legisla tive remedies 
which will spell out  the powers of the  Comm ande r in  Chief and specify 
the limitations upon the exercise of those powers. I am confident tha t 
this distinguished subcom mit tee is equal to this  challenge  ami I com­
mend to you the init iative embodied in House Joint  Res olut ion 644.

I m ust add that , in the meantime, I feel obligated  to use what power 
1 have  as a Member of the  Congress,  with a vote  on milita ry appro ­
pria tions and other app ropriat e legislation, to seek to  bring the  cu rrent 
abuse  of the war-making power to an end. I urge the subcom mit tee,  
therefore, to exercise all delibera te speed in providing a more appro ­
pria te remedy  for the tragic  and highly  uncons titu tion al situa tion 
in which we find ourselves.

I tha nk  you.



STATEMENT OF HON. ROBERT I . F. SIKE S OF FLORIDA
Mr. Chairman, I appear tod ay in support of House Jo int  Resolu tion 644 which I am cosponsoring, rela ting  to the  war  power of Congress. The  Con stitutio n assigns only  to Congress the  awesome responsibili ty of a decla ration of war, ye t we find ourselves  heav ily engaged for the second time in a generation in a war by pres iden tial action and not  by act  of Congress. I t is enti rely  possible th at  much  of the dist aste  which has become associated with  our current involvem ent in Ind o­china arises from the  fac t th at  the rep resentativ es of the people, speaking  for the  people, did not  in fac t comm it us to this engagement.War in all its aspec ts is a grievous and des tructiv e business. There mu st be nationa l will and spir it which sup por ts the  war and is con­vinced of i ts justi ficat ion. The  cur ren t way has been fought wi thout a genuine  effort to acq uaint the  American  people with  it s j usti fica tion  or i ts requ irements . There should be no oth er wars which do not fully reflect the spir it and  determ ina tion  of the  American people to see a cause through to a victor ious end.
The Tonkin resolution  came before this  body  afte r we were in fac t committ ed in Indochina. I t gave the  Preside nt broad autho rity to send  American troops into ba ttl e on foreign soil, bu t it was not  a declara tion  of war.  We hav e good cause for our involvement in Ind o­china, bu t we backed into  it  ra ther  tha n facing  up to all aspects of the  r esponsibility and the  mag nitude of the  task .
A President should no t have power uni late rall y to comm it our Na tion to war. Thi s is a responsib ility  which belongs to the  Congress and  the President should tak e the  Congress into  his confidence in all aspects of an intern atio nal  proble m before asking such a commitmen t. With  the  adop tion of the reso lution now before us, the  Congress will again  be requ ired to accept it s own respons ibili ty and, as spokesmen for the  people, to commit our  Nation . If the  resolution accomplished nothing else but  this, it  would be worthy. Bu t it  does more.It  serves notice  on the  en tire  world th at  th e American pol icy of non­aggression is written into  the  law of the land . The resolution  direc ts th at  no Preside nt may ever  send American forces to a foreign land for purposes of a rmed conflict wi thout having  to s tan d before the Congress and  the  world and jus tify  h is actions.
Thi s resolution , if adopted,  will be unique in the universe. 1 know of no oth er nat ion which has eith er the strength  or the  courage to act  as we now have the opportunity to ac t by adoption of this resolu tion. It  will suppor t, by congressional action , the policies which have been laid down by near ly every adm inistra tion  for almo st 200 yea rs.Thi s resolu tion will serve notice on the  enemies of freedom  th at  America and America  alone has  adopted , and writte n into  law, a pro­vision preventing any  Pre sident  at  any  time  from engaging in war wi tho ut congressional  action. It  is enti rely  possible th at  this will pre vent reckless adventures in future  years.  I t will place the respon­sibi lity  of war or peace on the  Congress where rightly  it should rest ,
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and it will serve notice on the  world that  tho Uni ted Sta tes  t ruly seeks 
peace for mankind.

Some c ritic s will argue  t ha t the  resolution places undue r est raints  on 
the Presi dent’s power to defend the Na tion. I disagree  w ith the criti cs 
on this  point. It  allows the  Pre sident  the same freedom to act  as he 
now has. Th ere  is n othing in the resolution  which prohibi ts the  Pres i­
dent from in sta nt  reac tion to a threat . The only rest rict ion  on the 
Pre sident  is th at  he would he requir ed to bring his rationa le before the 
Congress within 30 d ays  of his actio n and to jus tify  his action. Some 
mig ht argue  th at  the Congress cannot act  with sufficient dispatch to 
gra nt a Presi dent’s reques t t ha t troo ps be allowed to remain in a given 
situa tion. Those who argue this poi nt mu st somehow he overlooking 
the  events  of December 1941 when Congress acted  within hours, not  
days.

Th is resolutio n will place the Congress in its proper role and will 
serve  notice on tho world th at  American Preside nts,  while res tric ted 
from reckless  adv entu res,  may  act  with in minu tes to meet  aggression 
wherever it appears .

Mr. Chairman, I sincerely hope th at  your distinguished  com mit tee 
will he able to ac t favorably on this mea sure  and, I want to tha nk  you  
for the op portu nit y of appearing before you today.



STATEMENTS SUBMITTED FOR THE HEARING RECORD

S ta tem en t  by  P r o f . J oh n  N or to n  M o o r e , t h e  U n iv er sit y  of  
V ir g in ia  S ch oo l of L aw , C h a r lo ttesv il le , V a .

Th an k you  for  th e in vi ta tio n to  subm it a brief stat em en t for  th e rec ord  su p­
ple me nting my testi mon y la st  Ju ne  concerning th e co ns titut ion al aspects  of th e 
role of Congress an d th e Pr es iden t in th e use of the Arm ed Forces  ab road . In  
respon ding to thi s op po rtun ity  I wou ld like to  presen t thr ee  po int s for  yo ur  
considera tion .

Fi rst , in testi fy ing  before  th e sub comm ittee  la st  Ju ne  I discusse d sev en pr inci ­
pal  issues in def ining th e congre ssio nal  and presidentia l roles. A com ple te an aly sis  
of th e range of co ns tit ut iona l issues in the use  of th e Arm ed Forces ab road , 
however , would requ ire  dis cus sion of addit ion al issues. Since  fai lure to  focus 
on th e full ran ge of the se issu es is a po tent  sour ce of confusion ab ou t th e wa r 
powers it  seems im po rt an t th a t th e full ran ge be ar tic ul at ed  for  the record . Th e 
full  ran ge of is sues  inc ludes:

I. Na tional commi tm ents to  use  the Arm ed Forces  ab road :
(а) W ha t au th or ity does the  Pres ide nt hav e, ac tin g on his own, to  

com mit th e N at io n to  a contingent fu tu re  use of the Arm ed Forc es?
(б) W ha t au th or ity does Congress have  to  l im it presidential au th ori ty  

to  comm it th e Nat io n to  a conti ngent fu tu re  use of the  Arm ed Forces?
(c) Whe n, if a t all, are na tio na l commi tm ents for co nt ing en t fu tu re  

use of th e Arme d Force s self -execut ing with ou t sub sequent au th or iz a­
tion ?

II . Th e deplo ym ent of th e Armed Forc es ab road :
(а) W ha t au th or ity  does the Pres ide nt hav e, ac tin g on his own,  to  

deploy th e Arme d Force s abr oad?
(б) W ha t au th ori ty  does Congress have  to lim it pre sid en tia l au th ori ty  

to  dep loy  th e Armed Forces abroad ?
II I.  The commi tm en t of th e Arme d Forces  to  mili tar y hosti liti es:

(а) W ha t au th ori ty  does the Pres ide nt have, actin g on his  own, to  
com mit th e Arme d Force s to  mili tar y hos tilit ies?

(б) Wh en congres sional au thor izat ion is nec essary , wha t form shou ld 
it  tak e?

(c) W ha t au th ori ty  does Congres s have to lim it pre sid en tia l au th ori ty  
to  com mit th e Ar me d Force s to  mili ta ry  hostil itie s?

IV. Th e cond uc t of ho sti lit ies :
(а) W ha t au th ori ty  does  th e Pres ide nt hav e, actin g on his own , to  

ma ke  comm and dec isio ns incid en t to  th e cond uc t of a co ns tit ut iona lly  
au thor ize d conflic t?

(б) W ha t au th ori ty  does Congress ha ve  to  lim it com ma nd  op tions  
incid en t to  th e co nd uc t of a cons tit ut iona lly  au thor ize d confl ict?

V. Th e te rm inat ion of ho sti lit ies :
(а) W ha t au th ori ty  does th e Pres iden t hav e, ac tin g on his own,  to  

te rm in ate or ne go tia te  an  end to  hos tilit ies?
(б) W ha t au th ori ty  does  Congres s ha ve  to  requ ire  te rm inat io n of 

hos tilit ies?
(c) When Congr ess  te rm inates  hos tili ties, wha t form sho uld  it  take ? 

Th e hea rings cond uc ted  by  yo ur  sub co mmittee  a re  a n his tor ic ste p in cla rifyin g 
th e rel ationship between Congr ess  an d th e Pres iden t th ro ug ho ut  th is ran ge  of 
issues. Th e hea rings ha ve  also  de m on stra ted a nee d to  up grade th e congressio nal  
role  in war -peace  decisions. Th e cha llen ge fac ing  Con gress is how to vit ali ze  th is  
congressional  role with ou t impin gin g on are as whe re cons tit ut iona l au th ori ty  is 
prop erl y en trus ted to  th e Pr es iden t. In  me eting th is cha llen ge it wou ld be a mis ­
ta ke  to sim ply  reac t ag ains t pa st  cong ress iona l an d pre sid en tia l ina dequaci es by  
sweep ing le gis lation which  fa ils to  m ake the diffi cult dis tin ctions th at are in he rent
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in the full range of issues. The solution is not a legislative  victory for the views of 
either  Pacificus or Helvidius but  is instead the far more difficult quest for reason­
able lines which will optimize the streng ths of both Congress and the  Executive.

Second, because of the need to upgrade congressional involvement in decisions 
to commit the Armed Forces to hostilities abroad and to encourage grea ter coop­
eration between Congress a nd the Presiden t on major war-peace issues it seems 
appropriate and useful to require a reporting  requirement for presidential com­
mitments of the Armed Forces abroad. In this respect the reporting requirement  
contained in H .J. Res. 1 seems a  useful model and I sup port  it. On the other hand, 
efforts to  limit  presidentia l a uthority by precise advance delimita tion of the inde­
pendent authority of the President, such as those contained in S. 731, H.J. Res. 
431, H.R. 5709, H.R . 4763, and H.R.  6940 run a dual risk of unconstitutionalitv  
and impracticality . For the reasons set out in my testimony before the Senate 
Foreign Relations Commit tee on April 26, 1971, a copy of which I enclose, I would 
oppose any such efforts to specifically delimit presidential authority  in advance.  
If any such substantive limits were to  be placed on presidential authority it would 
be far preferable th at  they  be developed in quantit ativ e terms based on the size 
of the  force committed to combat than  that  they be developed in terms of overly 
nea t specification of the purposes for which such forces can be committed. For 
example, an upper limit for independent presidential authority  to commit the  
Armed Forces to milita ry hostilities of commitments involving 25,000 or more 
troops would seem far more responsive to the consti tutional purpose in division 
of author ity between the P resident and Congress than the detailed specification of 
purposes contained in S. 731 and H.R . 6940. Such a limit would roughly separa te 
the  major and sus tained hostilities constitu tional ly requiring congressional author­
ization  from those which may be taken  on the independent author ity  of the 
President. It  would also include all of the foreign wars in which U.S. forces have 
suffered sustained major  casualties while excluding the great bulk of instances 
in which historically the  Armed Forces have been committed abroad on presidentia l 
authority . In addition, such a quantita tive  limit would not  require tha t all possible 
use of force situat ions be an ticipate d in advance.

Third, in view of the importance of the issue it may be useful to add a few 
words to my earlier testimony on the auth ority  to require terminat ion of hostili­
ties. There is little doubt  that  hostilities may be constitut ionally term inate d by 
the  President acting pursuant  to  his powers as Commander in Chief and as Chief 
Representative of the N ation  in foreign affairs.1 Similarly, i t is clear tha t host ilities 
may be term inated by the President  and the Senate acting together pursuant to  
the  treaty  power. The record of the Constitutional Convention suggests th at  
the  framers probably  had the treaty  power in mind when they adverted  to the  
power to make peace.2 Moreover, Article VI of the Constitu tion provides th at  
treatie s made “under the Authority of the United States, shall be the suprem e 
law of the land * * *.” Beyond these two modalities of termination there is 
somewhat greater  doubt  abo ut the consti tutional struc ture,  and particularly the  
exten t of congressional power, with respect to termination of U.S. par ticipation  
in hostilities abroad.

On the one hand, the Articles of Confederation assigned Congress the power 
to determine “on peace” as well as on war. Yet a t the Consti tutional Convention  
a motion by Mr. Butler “to  give the legislature [the] power of peace, as they  were 
to have th at  of war,” failed of adoption. The remarks of Mr. Gerry who recorded 
the motion suggest t ha t the  delegates expected th at  the Senate rather tha n Con­
gress would make decisions “on peace,” probably  through the treaty  power 
which was the usual technique for concluding formally declared wars.3 In add i­
tion, there is apparent ly no instance in the Nat ion’s history  in which Congress 
has compelled termination of U.S. engagement in active  hostilities abroad over 
the President’s objection. These factors have created expectations in a t least one 
constitu tional scholar that  Congress has no power to terminate hostilities  over 
the objection of the President . In a course of lectures delivered a t the University 
of Pennsylvania  School of Law and revised into treatise form in 1889, Prof. 
J. I. C. Hare wrote:

“Take, for instance,  the  case of a war which Congress th inks unnecessary or 
unjus t, and wishes to close on terms that  the enemy are willing to accept.  Still, it

1 See E . Corwin, “ The  President : Office and  Powers 1787-1957,” 259 (1957).
2 See Corwin, The Power of Congress to Declare Peace. 18 Mich. L. Rev. 669 (1920).
3 See Notes of Debates in the Federal Convention of 17S7 Reported by James Madison 477 (Ohio University 

Press) (1966). Corwin points out  that  another argum ent made against Mr. Butler’s motion was that “ it 
should be more easy to get out of war than  into it. ” See Corwin, supra note 2 at 669. This  suggests tha t 
the framers m ay have been more concerned with  a hawkish Congress refusing to accept reasonable term s 
tha n a dovish Congress seeking to terminate hostilities over th e objection of the President.
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is the  r ight  of the President, and not  of Congress, to determine whether the terms 
are advantageous, and if he refuses to make peace, the war must go on. Under 
such circumstances it would clearly be the duty  of Parliament to withhold the 
supplies necessary for carrying on the  war, because such a vote on their par t 
would produce a change of ministry, followed by the return of peace; but  as a 
corresponding action on the par t of Congress will no t lead to a cessation of hos­
tilities, it is as clearly th eir duty to provide the means for prosecuting th e contest 
with effect and  bringing it  to  an honorable termination.” 4

On the other  hand, Congress has a number of powers which suggest a broader 
role in termination decisions tha n is indicated by Professor Hare. These include 
the  powers “[t]o raise and  suppor t Armies,” “[t]o provide and maintain  a Navy,” 

» “[t]o make rules for the  Government and regulation of the land and naval forces,”
and to serve as the  only source of au thorization for t reasury appropriations. And 
in the  case of support  of the Army the  Constitution  specifically provides that such 
appropriat ions may not be for  a  longer term  than  2 years .5 In  addition, it seems 
probable  that  Congress retains the power to repeal any  legislation authorizing 

«. major hostilities abroad and that  to the extent th at  constitutional authority  is
based on such legislation it may be withdrawn by a repeal clearly intended to with­
draw auth ority. This, in fact, seems to have been th e principal basis for congres­
sional action in the two instances in our history in which Congress recognized 
termination of hostilities. The first of these was a declaratory resolution establish­
ing a s tate of technical peace with Germany following World War I .6 Although an 
earlier effort to recognize terminat ion of hostilities had failed when President 
Wilson vetoed it, in 1921 President Hard ing called for and joined in such a resolu­
tion. At the time, however, actual  hostilities had been over for several years and 
the  principal legal effect of the resolution was the repeal of domestic emergency 
legislation enacted during the war. Similarly, in 1951 President Truman requested 
and joined in legislation revoking the  1941 declaration of war against Germany.7 
As with the World War I legislation actua l hostilities had long been ended. Since 
these instances did not involve congressional term ination of actual hostilities over 
the  objections of the President they have only limited precedent ial value. They do, 
however, suggest th at  the  proper modality for congressional termination would be 
formal legislation which may be vetoed by the President and presumably the veto 
of which may also be overriden by Congress. This conclusion is also given some 
supp ort by the case of Ludecke v. Watkins,* in which Mr. Justice Frankfurter , 
writing for the Court, stated in dictum  tha t: “ ‘The sta te of war’ may be terminated 
by tre aty  or legislation or Presiden tial proclamation.”  9 The case, however, 
presented the narrow issue of th e power of the President to depor t enemy aliens 
under  the provisions of the Alien Enemy Act of 1798 afte r actua l hostilities had 
ceased but before the sta te of war had been officially terminated by either Congress 
or the President. As such it does not  provide a  focused jud gment that  legislation 
is an equivalent route to  the  trea ty power or presidential p roclamation in decisions 
to  term inate actual hostilities abroad .

Policy considerations inherent in the functional streng ths and weaknesses of 
Congress and  the President suggest that  Congress should have substantial power 

** in termination decisions. Termination  decisions do not characteristically require
immediate decisions and in general the kinds of goals thinking which they require 
do not require extensive access to  secret documents or detailed information about  
the  conduct of hostilities. In addition, in recommending congressional and presi­
dentia l roles in the full range of use of force decisions a stronger congressional 

fc termination power may enable greater independent presidential auth ority  in
deployment and commitment decisions. On the other hand, a functional case can 
also be made for presidential participation in termination decisions. If detailed 
inform ation  on the conduct of hostilities is not critical in making terminat ion 
decisions it is certainly highly useful in assessing the costs of alternative pro­
posals for disengagement. Moreover, if te rmination involves an element of nego­
tia ted  sett leme nt the President would seem to  have an important role which in 
many cases may be adequately  handled only by the Presiden t.

4 J . H ar e, I  American Constitutional Law 171-172 (1889).
J See Fecal Memorandum on the Constitutiona lity of the Amendm ent to End  the War, reprinted in Congress, 

The Pres ident and The War Powers , Hearings Before the Subcommittee on National Security  Policy  and Scien­
tific Developments o f the Committee on Foreign Affa irs  of the House of Representatives, 91st C ong., 2d Sess . 513 
(Com m.  Pr in t. 1970).

« 42 STAT. 105 (1921).
’ 65 Stat. 451 (1951). 
s 335 U .S. 160 (1948).
• Id.  a t 168. [Em pha sis added.]
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On balance Congress prob ably  does and  should have au thor ity  to ena ct legis­lation withdrawing prior  au tho rity to commit the Armed Forces to host ilitie s abroad  10 or withho lding appropriat ions for the con tinu atio n of conflict. Any such legisla tion must be e nac ted by the same process as any  othe r forma l law, th a t is either w ith active or pass ive presidentia l sanction or over a preside ntia l veto. Such 
legislation  also must no t place undue cons train ts on the  Pre sident  with  respect to  command decisions incident to the  conduct of hos tilities or with  respect to the Presi dent’s obligation to safeguard the  Armed Forces dur ing  disengagement.The  impo rtance of b oth the  presidential  and congressional roles in terminat ion  decisions sugges t the  critical need for init iatives  from both branches  aimed at  prom oting cooperation rather than  conflict. The Preside nt should make  eve ry effor t to  candidly inform Congress of the  goals, costs, and  progress or lack of progress of the  conduct of hostilit ies. Similarly , a congressiona l policy  for termina­tion  of host ilitie s which conflicts with  a presidential plan for disengagement should  be adopted only w ith the  g rea tes t reluc tance . Specifically, recent proposals to  requ ire tot al withdrawal of U.S. forces from Vietn am by a par ticu lar da te  would seem to grea tly und ercu t the pres iden tial negotia ting  role. Though such  proposals may  be constitu tional in a forma l sense, the y shou ld be adopted  only if Congress  has strong reason to doubt the  wisdom of presiden tial  policies.

St r e n g t h e n in g  t h e  C o n g r e ssio n a l  R o le  in  t h e  U s e  o f  t h e  A rm ed  F o rces  
A bro ad

(By Joh n Norton Moore*)
Mr. Chai rman, it is a pleasure and  a privilege to appea r before the  Sena te Committe e on Foreign Relations to discuss proposals  for strengthen ing the  congressional role in the  use of the  Armed Forces abroad . Throug hou t our his tory  the  p roper allocation of auth ori ty between Congress an d the Exec utive  in the use of the Armed Forces has been surrounded  by controversy. This  controversy  has  

been invited  by a skeletal constitutional stru ctu re which gives Congress the  power “to declare  War” and  to  “raise and sup por t Armies” bu t makes the Pres iden t the  
“comm ande r in chief” and  the  principa l represen tative of the  Nat ion in foreign affairs. Th at  this controversy has p ersis ted suggests th at  there is a great deal to be said for both  the executive and  the  congressional roles. It  also suggests th at  the  
issue is not simply the triu mph of the views of e ithe r Pacificus or Ilelvidius bu t is ins tead the  far  more difficult quest  for reasonable lines which will optimize the 
streng ths  of both  Congress a nd the  Executive.* 1 The sta rting  point in drawing such lines is to recognize th at  the  war  power controversy embraces more t han one or two issues concerning initial  commitm ent of the Armed Forces to mil itar y hosti lities. 
Ra the r, it includes a wide range of issues encompassing a broa d process of decision abo ut nat ional commitments, the  deployment of forces abroad , the  com mitment of forces to  combat, the  conduct of hostil ities and  the termination of hosti lities . 
To be most effective proposals for stren gthening constitutional processes should be sensit ive to this  range of issues and the ir inte rrela tion. Inadequate focus on the  full range of issues may lead to an overgeneralized response which thre atens the  
proper balance between congress ional and  presidentia l au tho rity. The princ ipal issues in this process are:

10 It  is not a t all clear th a t th is  wa s the in te n t or effect of the  con fuse d vo te  to  repeal th e To nk in  Gul f reso lut ion . Bot h th e pass age  an d rep eal  of th a t reso lu tio n ind icate a ne ed  for mo re  prec ise exp ress ion of con gressio nal  in te nt .
‘ Pro fessor of l aw  a nd  dir ec tor of the grad ua te  pro gram , th e Unive rs ity  of  V irg ini a Schoo l o f Law , C har ­lot tes vil le,  V a.
1 See general ly on the co ns tit ut iona l issu es and  th ei r his toric al  b ac kg roun d Fu lb ri gh t,  American  Foreign Pol icy in the 20th Century  Under an  18th-Century Constitution, 47 Cor ne ll  L.  O. 1 (1961); Kur land , The  Impo tence of  Reticence, 1968 D uk e L.  J.  619; Moore. The Na tional  Execu tiee and  the Use o f the Armed Forces Abroad,  21 N aval War  College  R ev iew  28 (1969); Moore,  “ Con gress an d th e Use of the Arme d Force s Abr oa d, ” in  Congress, The Presiden t, and the War Powers, Hearings Before the Subcommit tee on Na tional Secu rity  Policy and Scientifi c Developments o f the Committee on Foreign A ffa irs  o f the H ouse  of Represen tatives, 91st C on g., 2d S ess., (Com m.  P ri n t 1970) a t 124; R evele y, President ial War-M aking: Constitutional Preroga­tive or Usurpation?, 55V a. L. R ev . 1243 (1969); R og er s.“ World Policing and  th e C ons ti tu tion”  in  11 America L ooks Ahe ad  (World  Pe ace  Fou nd at io n 1945); Velvel,  The  War in Vietnam : Uncon stitutio nal , Justiciable a nd Jursidic tion ally  Attackable , 16 Kans as L. R ev . 449 (1968); Fr an cis D . W ormuth,  The Vie tna m War: The Pre si­dent v. The Constitu tion  (an  O ccasion al Pa pe r of  th e Cen te r for the Stu dy of D em oc ra tic  Ins tit ut io ns , 1968); No te , Congress, The President,  and the Power to Com mit Forces to Combat, 81 I I arv . L . R ev . 1771 (1968); Sy mp os ium , The Cons titution and the Use of M ilita ry Force Abroad , 10 Va . J . I nt ’l L . 32 (1969); U.S.  Com ­mitments  to Foreign Powers , Hearings Before the Committee on  Foreign Relatio ns of  the United States  Senate  on Senate Resolutio n 151, 90th Con g., 1st Sess. (C om m.  P ri n t 1967); Congress, The Presiden t, and the War Powers. Hear ings  Before the Subcommittee on N ational Secu rity  Policy  and Scie ntif ic Developmen ts o f the Com­mittee on Foreign Af fa irs  o f the House of  Representatives, 91st C on g., 2d . Ses s., (C om m. P ri n t 1970). See al so Documents Relatin g to the War Po wer  of  Congress, The Preside nt’s A uth ority  as Com mander- in-Chief an d the War in  Indochina, Senate Committee  o n Foreign R elations, 91st. Con g., 2d . S ess . (C om m. P ri n t 1970).
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I. National commitm ents  to use the  Armed Forces abroad:
(a) Wh at au thor ity  does the Pres iden t have, actin g on his own, to 

commit the  Nation  to a con tingent future  use of the  Armed Forces?
(b) What a uth ority  does Congress have to l imit Pres iden tial  autho rit y 

to comm it the  Nation  to a cont ingent futu re use of th e Armed Forces?
(c) When, if at  all, are nat ional comm itments for contingent fut ure  

use of the Armed Forces self-executing without subsequent au thoriza tion?
II . The deploymen t of th e Armed Forces abroad:

(а) What au tho rity does the  President have, actin g on his own, to 
deploy the Armed Forces abroad?

(б) What au thor ity  does Congress have to limit Pres iden tial  au thor ity
_ to deploy the  Armed Forces abroad?

II I.  The commitm ent of the  Armed Forces to mil itary  hostiliti es:
(а) What au thor ity  does the  President have, actin g on his own, to 

commit the  Armed Forces to mili tary  hostilities?
(б) When congress ional author izat ion is necessary, wh at form shou ld 

it take?
(c) What au thor ity  does Congress have to Emit Presidentia l a uth ority  

to comm it the  Armed Forces to mili tary  hostilities?
IV. The conduct of hostilit ies:

(а) Wh at au thor ity  does the  President have, acting , on his own, to 
make comm and decisions incident  to the  conduct of a con stitutio nal ly 
authorized conflict?

(б) What au thor ity  does Congress have to limit  comm and options 
incident  to the  conduc t of a cons titu tionally  authorized  conflict?

V. The termin atio n of ho stilit ies:
(а) What au thor ity  does the  President have, acting on his own, to 

term ina te or negotia te an end to hostilities?
(б) Wh at au thor ity  does Congress have to require term ina tion of 

hostiliti es?
(c) When Congress term ina tes  hostilit ies, what form should it take? 

Although time precludes a sys tem atic  analys is of each of these issues,2 it  may 
be helpful t o briefly review several issues which seem most rele van t t o the  specific 
proposals before the  com mittee. They are:  Wha t autho rity  does the  President  
have, acting on his own, to  commit the  Armed Forces to mil itary hosti lities , and  
what authority  does Congress have  to limi t Presidential  a uth ori ty to commit the
Armed Forces to  m ilit ary  hosti lities?

I.  The Authority  o f the President , Acting  on His Own, To Commit the Armed Forces 
to Mili tary  Hostilities

The Constitu tion provides th at  “Congress shall have  Power * * * to decla re 
War * * I t seems eviden t from Madison’s notes of the  debates  in the  Con­
sti tut ion al Convention th at  this provision was intended to lodge with Congress 
the power to commit  th e Nat ion to war. It  seems equally evident th at  in chang ing 

p the initia l dra ft language empowering Congress “to  make war” to language
empowering Congress “to  declare war” the  Convention  inte nded to leave  “to  
the Executive the  power to repel sudden att ac ks” and  to make command deci-

s I  have deal t briefly with the issues  sub sum ed unde r headings II I,  IV and  V in Moore, “ Congress an d the 
Use of the Armed Forces Abroad,” supra note 1. On issues I  and  I I see Hearings Before the Committee on

« Foreign Relations of the United States Senate on Senate Resolution 151, supra note  1; Remarks o f Senator Ful-*  bright, 97 Cong. Rec. 520 (1951).
“ One impor tan t issue has been quite  clear ly defined. T ha t issue is w hether the Pre sident  shou ld seek the 

advice of Congress on the ques tion of sending troops to Europe now, or whether his disc retion  should be s ub ­
jec t to the consent of Congress. Apparent ly the President  is agreeable to the  idea tha t it is proper for Congress 
to give him its  advice abo ut th is que stion, leav ing to him the full respon sibili ty for making the  final decision. 
He is willing, however , to accep t the  pr inciple that  the consent of the Congress is necessary to val idate his 
decision. In  other words, he does no t agree th at  his decision in this ma tte r m ust  be su bject to the  approval  
of Congress.

“ Personally , I agree with the position of the President. I do no t agree with  the proposal  of the  m ino rity  
leader. T he Congress has the right and power to raise t he Armed Forces, b ut  the P res ident has the  respon­
sib ilit y for the command of those forces. If in the  exercise of his best judgment  the defense of this  coun try  
requ ires the sending of troops  to Europe , he has the power and the du ty to  do so. Congress, of course, can 
refuse to appropr iate  the  money for the troops bu t th at  is a decision for wh ich Congress mus t take the  
respon sibili ty. I n the long run decisions on milit ary  strate gy are best left to  the Executive . Tha t is the  pla in 
in tent  of our constitutional system. It  would be dangerous for our future  welfare to change the  und erly ing  
principle simply because a strong minority  or even a major ity of the Congress may lack confidence in the 
wisdom of the Executive in some par ticula r instance such as the present one .”

Id. at  520-21. See also S. Res. 85 expressing the sense of the  Senate relative to com mitments to foreign 
powers.
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sions incident to the  conduct of host ilitie s.3 * Beyond these  broa d outlines the  Constitu tion  left broad gaps. Thus , it was uncerta in which branch  would have  the  autho rity  to commit the  Nat ion to force sho rt of w ar or indeed wh at “w ar” meant? Similarly, the  scope of the  Executive’s power “to repel sudd en at tack s” was uncertain. Since no cons titu tional language is self-in terpreting , par ticu larly the  broad brush strok es with which the  framers set  out  the war powers, consti­tutiona l history,  the  practice of successive Congresses and Presidents , changed  global conditions, and  functional d istinction s be tween Congress and the  Execut ive are all revelan t to defining constitu tional policy.Dur ing th e 18th and  19th centu ries,  t here were a pproximately 100 instances of use of U.S. armed  forces abroad. Only t hree of these, the War of 1812, the Mexican War, and  the Spanish -American War, were ful ly declared.5 * * 8 Congress, however, did particip ate  in auth oriz ing  a  number  of oth er insta nces d uring this period such as the undeclared naval war with France. Moreover, most of these instances were relativ ely  mino r actions  for the  pro tect ion of nat ionals,  for the  suppression of pirates, or for the punishm ent of violation s of int ern ationa l law. As American involvement  in world  affairs increased  dur ing  the  first  half of the  20th  century and  p art icu lar ly as i t reach ed a  high  plateau of involvem ent following World War II , insta nces of use  of the armed forces abroa d hav e reflected  a stronger Presi ­den tial  role. From 1900 to  1970 the re hav e been over 60 instances  of the use of U.S. armed forces abro ad of which only two, World War I and World War II , were fully declared by Congress.® Although many of the  remainder of these  incide nts were eith er minor  or author ized by Congress, a num ber evidenced a broad expansion of the Preside ntia l role. Thu s, major instances of P resident ial com mitmen t of the  armed forces to mil itar y host ilitie s during this period include  Pre sident  McKinley’s comm itment of several th ousan d troops t o th e in ternat ional arm y which rescued Western nat ion als  dur ing  the  Boxer Rebellion, Preside nt Wilson’s arm ing of American m erchantmen with in stru ctio ns to fire on sig ht after Germany ’s resumption  of unrest ric ted  submar ine warfare in 1917, President  Frankl in Roo sevelt’s Atlantic war against th e Axis prior  to the  Un ited  Sta tes entr y into World War II , Pres iden t Tr um an ’s com mitmen t of a quart er of a million American men t o th e Korean war, Pre sident  Kenne dy’s commitment of substantial num bers  of mil itar y advisory personnel to Vietn am, and  Pres iden t Johnson’s com mitmen t of marines to the Dominica n Repu blic.
3 Madison’s notes in dica te t ha t “ Mr. Madison and Mr. Gerry moved to insert 'declare.' striking out ‘make’ war;  leaving to the Executive the  power to repel sudden att acks .’’ They also indica te t ha t Mr. Elsew orth, who init ially  voted agains t this  motion, changed his vote to  one in favor of the motion afte r “ the  remark by Mr. King t ha t ‘wwfcs’ war might be unders tood to ‘condu ct’ i t which was an Executive function. * * * ’’ N otes of Debates in tue Federal  Convention  of 1787 Reported by J ames Madison 476 (Ohio Uni ­vers ity Press 1966).
‘ One au tho rity  on the  concept of war in  contem pora ry history  and  interna tional law writes:“T he laws of th e American Constitution whicli regula te the  initiation  of war obviously deal with war in the  formal sense. T he Constitution provides th at  only tiie Congress shall have the power to  declare war. On ' he  other  hand there is  little doubt  that  the  P resident  has been recognized the righ t, exercised frequently in the pas t, to uti lize tiie armed forces for the defense of nat iona l rights and in terests , which in  many instances gave rise to  a waging of war in the materia l sense. Hence the legal right and the  practica l power of the Presi­den t of the  United  States to  put into operation  th e coun try’s armed forces outside of the United States has been a subject of considerable discussion. The question at stake was w hether or not the  P residentia l use of armed forc« contradicted the  term s of the Con stitution according to which  only Congress was entit led to init iate  war.
“ From the standpoint  of modern  international law the  competence to  in itia te war under the  American Con stitution mu st he considered differently  according to whe ther  formal or material war is concerned. While the competence of the  Congress to initi ate war is concerned with war in the  formal sense, the President, owing largely to  his position as Commander- in-Chief, is entit led, if need be, to engage his m ilita ry forces in material war .’’
L. Kotzsch. T he Concept of War in Contemporary H istory and International Law 62 n. 73 (1956). See also Potter. The Power of the President of the United States to Utilize Its Armed Forces Abroad. 48 Am. J. Int’l L. 458 (1954): N ote, supra note 1, a t 1774-1770. 1778-1794.Th at  the framers were aware of the distinction between declared war an d measures short  of war is sug­gested by the prevalence of host ilities with out a  formal dec laration of war du ring the 18th Centu ry.  A stud y of hostilit ies in the absence of a declaration of war, compiled as long ago as 1883, indicates th at  historically  the  nations of the world had frequently  utilized the  power to engage in hostilities w ithout a formal declaration  of war. In fact, the  au tho r of the  study  found tha t:
“ Circum stances have occurred in which “declarat ions of war” have been issued prior to hostili ties: bu t dur ing the  171 years here given (from 1700 to 1870 inclus ive), less tha n ten instances of the kind have  occurred. • ♦ •
“ On th e o ther hand . 107 cases are recorded in which hosti litie s have  been commenced b y the  subjects of European Powers or of th e United Sta tes of Amer ica against other powers without declara tion of wa r.”Maurice, Hostilities Without Declaration of War 4 (18831. Th is stu dy  was concerned with cases in which hostilit ies were commenced prior to formal declara tion of war . and the num ber  oi cases in this  stu dy  in which there was neve r a declaration of war would be su bstant ial ly lower.8 See the list of instances of use of United States Arm ed Forces abroad from 1798-1970 in  Background Information on The Use of United States Armed Forces in Foreign Countries, Subcommittee on N'ational Se­curity Policy and Scientific Developments of the Committee on Foreign Affairs, 91st Cong., 2d Sess. (Comm. Prin t Rev. 1970), at  50, Appen dix II.«Id.  at 54-57.
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In  view of the  decision of the Constitu tional Convention to lodge with Congress the  power to commit the Nat ion to major hostilit ies abroad, the expanded Presi­den tia l role may have gone too far. In par ticular, the waging of a sustained major war in the  Korean  conflict withou t explic it congressional authorizat ion, a war in which the United States sus tained more tha n 140,000 casualties, seems a poor preceden t.7 On the other hand,  experience suggests a need for some independent Presidential au tho rity  in committ ing troops to combat abroad. There may be a  need for defense against sudden attacks on American forces abroad, sudden att acks on areas which the Nat ion is committed by tre aty  to defend, minor  com­mitmen ts such as hum ani tarian inte rven tion, the  protectio n of nationals or regional peacekeeping operations , defensive action s such as the Cuban missile crisis requiring secrecy and  nego tiat ing responsiveness, and  ongoing command 
w decisions concerning day-to-d ay opera tions  of mili tary  assistance program s ordefense d eployment of American forces. These may all be areas in which the need for decisiveness, speed, secrecy, nego tiatin g responsiveness  or simply the diffi­culty  in informing Congress on a day-to-day basis call for some room for Presi­dential  author ity.  These func tiona l needs should nei ther be exaggerated nor underestimate d. With  the  exception of the  Korean war  the  need for speed has probably been exaggerated . On the other hand,  more subt le linkages to Presi­dent ial barga ining power in contexts of threa t and  negotiat ion may have  beengenerally underestim ated.

It  is clear th at  American constitutional histo ry suppor ts a substan tial  role for the President in the initial commitm ent of the  Armed Forces to combat abroad in defending against attacks on U.S. forces or territo ry and  in situations short of war or susta ined major hostiliti es. The real issue in allocating  author ity  between  Congress and the  Pres iden t in initi al commitm ent decisions is not  whether the President has a role b ut rat her what the limits  are on th at  role and  how it might  be adequately  policed. In this respe ct several kinds of tests have been suggested. One would look to the purpose of th e Presidentia l use of force. Along these lines a thoughtfu l recent note  in the  Harvard Law Review suggests that  we might allow Presidential initia tives  which are “ ‘neutr al’ with respect to foreign political enti ties .” 8 Other  purposes commonly suggested as a basis for independent Presi­dential author ity  are protecting American nationals abroad  and repelling attacks on U.S. terr itory or Armed Forces. A second kind of tes t would look to the actual or probable magnitude of hostilit ies. For example, I have  suggested th at  congres­sional authoriza tion should be required in all cases where regular combat units are committed to hostil ities which are likely to become or do become sustained hostil ities.9 This tes t is a  rough effor t to separate  major hostil ities from those not  involving subs tant ial casualt ies and  commitm ent of resources. Prof. Quincy Wright rephrases  this tes t as “th e President should  obtain  congressional suppor t in advance for milita ry action which will probab ly requi re congressional action , as by appropriat ions, before it is com plete d.” 10 None of the  te sts suggested to  da te are wholly satis facto ry and all are frayed at  the edges. Nevertheless,  my own feeling is that  some version of the tes t based on probable  or actual magnitude  of hostiliti es is preferable  to a purpose of the use test.  A magnitude tes t seems more functionally  responsive to the  m ajor  policy decision of th e Constitu tional Conven-1* tion to require  congressional author izat ion before the  Nation can be committedto majo r hostiliti es abroad. Moreover, cons titu tional histo ry demonstrates too many diverse purposes for preside ntial  commitment to mino r hostilities to make a purposes  t est  workable.
The judg men t th at  Congress should  oversee the  Na tion’s involvement in majo r>, hostilities abroad remains as valid  today as it was in 1789. Congressional  su ppo rtof t ha t policy, however, should no t destroy needed presidential flexibility.

II . The Authority of Congress To Lim it Presidential Author ity To Commit the Armed Forces to Military Hostilities
At a min imum, independent P residentia l auth ori ty to comm it th e Armed Forces to hostil ities includes autho rity  to repel sudden att acks  on the United States or its Armed Forces. Both cons titu tional experience and  policy suggest that  Presi­dential autho rity  also extends to  a range  of act ivities shor t of war and to responses

' Sena tor Douglas, however, presented a  paper  to Congress on the cons titut iona l basis for the P residen t’s action in using  armed forces to  repel the att ack s against South Korea  in  which he concluded that  despite the absence of congressional authorization the  Pre sident ’s action was “ in thorough harmony with the legislative  inten t of the framers of the Co nstitu tion’’ and  “in line with sound historical preceden t.’* Douglas, The Constitutional and Legal Basis for the President’s Action in Using Armed Forces to Repel the Invasion of  South Korea, 96 Cong. Rec. 9647, 9649 (1950).8 Note,  supra note 1, at  1794-1798.
’ See Moore, The Nat ional Executive and the Use of the Armed Forces Abroad, supra note  1, at  32.10 See W right, The Power o f the Executive to Use Military Forces Abroad, 10 Va. J . Int’l L. 43, 49 (1969).



100
to situatio ns of genuine emergency in which prior congressional  author iza tion is no t feasible. It  is doubtfu l how far this  independ ent au tho rity may be con sti­tut ion ally restr icted  by Congress. On the  one hand , a num ber  of factors poi nt to  broad congressional autho rity  to limi t independ ent Pres iden tial  au th or ity. 11 Thus, under the Articles of Confederation the  Continental  Congress seemed to tak e a broa d view of its own autho rity and  a narrow  view of the  autho rity of George Washington as Comm ander  in Chief. Similarly, The Federalist Papers suggest th at  the  framers were concerned to distinguish the war powers of the President  from the broa d inhe rent  powers of the British monarch. Moreover, Congress has autho rity  n ot only “to  declare war” but  “raise a nd suppor t Armies  [and a Nav y],” “to make rules for the  Governm ent and  regu lation of the  lan d and  naval forces,” and  “to  make all laws which shall be necessary and  pro per for carryin g into  execution the foregoing powers. * * *” 12 Several Supreme Court decisions also lend some suppor t to this  position. In a line of cases g rowing out  of the  undeclared naval war with France the Supreme Court seemed to sub­ord ina te Presidentia l directives on cap ture of ships to deta iled congress ional regu lations authorizing the  modaliti es of cap ture.13 And in the  famous “Steel Seizure” case the  Cou rt held th at  Pres iden t Truman  could not  valid ly dir ect the  Sec reta ry of Commerce to tak e possession of the steel mills to avert  a s trik e during the Korean war  in the  face of congressional  legisla tion precluding suc h action.14 In a concurring opinion Mr. Ju stice Jackson pointed out  tha t President ial au thor ity  is h ighest when the  Pres iden t acts with  congressional author izat ion an d is at  its lowest ebb when the Pres iden t acts  in opposition to Congress.15

On the  other hand , there are a num ber of at  least  equa lly strong reasons for  suggesting th at  congressional rest rictions on the indepen dent  autho rity  of the President  would be unconstitu tional. Firs t, the  general historical argument  for broa d congressional authority  proves too much both in term s of histo ry and in term s of principles of co nstitutional interp reta tion . The h istorical evidence is frag ­mentary at  best th at  there was any tho ught given to the specific issue of congres­sional au tho rity to limi t independent Presidential  author ity . Yet it  was clea r th at  the  Con stitu tional Convention  at  leas t intended the  Preside nt to have th e inde pen den t autho rity  to repel sudden att acks  and  to conduct  the course of h os­tilit ies. Furtherm ore,  reliance on the experience under the  Articles of Confedera ­tion  seems a frail reed for interpreting a Constitu tion  prom ulgated  in large  measure as a result of dissati sfaction with  the  experience under the  Articles. Perh aps more to the  point, historical evidence as to the intent  of the  framers, however realist ic an approximation,  is only one source for interp ret ing  a living document such as the Con stitu tion. As Mr. Jus tice  Fra nkfur ter  pointed  ou t in a concurrin g opinion in the  Steel Se izure case: “I t is an inadm issib ly narrow con­ception of American cons titu tional law to confine it  to the words of the  Consti­tut ion  and to disregard the  gloss which life has wri tten  upon the m.” 18 Nowhere is this sta tem ent or th at  of Mr. Jus tice  Holmes  th at  “the life of the  law has no t been logic: it has been experience” 17 been more ap t tha n in the  int erp ret ation  of the  war power. In the more than 180 years  following the adop tion of the Consti­tut ion  there have been numerous instances  of Execu tive action commit ting  the  Armed Forces to hostil ities abroad yet there are few instanc es in which Congress has sought  to place res trai nts  on Executiv e action. One such  res tra int  was en­acted by Congress as a  proviso to the  Selective Train ing and  Service Act of 1940. I t prov ided :
“Persons inducted  into  the land forces of the  United  Sta tes und er this ac t shall no t be employed beyond the limits  of the Western Hemisphere excep t in  the  Terr itor ies and  possessions of the United  States, including the  Philippine Island s.”  18

The proviso, however, was partia l in th at  i t did no t apply to  volun teer  pe rson­nel or nav al forces and  was in any  event repealed  almost at  once following the  outbreak of World War II . A more recent example  is the proviso in the  Defense App ropr iation Act of 1969, which provides th at  none of the  funds app rop ria ted
u  See genera lly  A  Br ie f on S. 7St,  To Make Ru les R especting Milita ry Hostil ities in the Absence  of  a Declara­tion  o f War, Con g. R ec. 8.  2527 (dai ly  ed . March 5, 1971).n U.S. Const., Art. I § 8.
a  See B as  v . Ti ngy, (T he  E liza) 4 U .S. (4 Dal i.)  36 (1800); T al bot v.  Seeman (T he  Sh ip  A melia), 5 U.S..  (1 Cr .) 1 (1801); L itt le  v.  Ba rre me  (T he  F ly in g Fi sh ), 6 U .S . (2 C r.)  169 (1804).14 You ngsto wn  Sheet and Tub e Co. v. Sawyer,  343 U.S . 579 (1952). i« Id. a t 631, 637. 
i« Id. a t 593, 610.
ii See I  Mar k D e w . I I ow e, J ust ice  Olive r Wen de ll  H ol me s, 26 (1957). is Ac t of S ep tembe r 16, 1940 (54 Sta t. 885, 886).
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by  th e ac t “s ha ll be  us ed  to  fina nc e th e  in tr oducti on  of American  gro und  co m bat  
troo ps  in to  La os  or  T hail and .”  19 In  co m pa ri so n w ith th e ac tive  h is to ry  of Pr es i­
den tial  in it ia tive s in  th e us e of th e  Arm ed  Fo rces  ab ro ad  t he lack  of co ng ress iona l 
re st ra in ts  su gg es ts a ca ut io us est im ate  of co ng ress iona l au th o ri ty  to  lim it  in de ­
pe nd en t Pr es id en tial  au th o ri ty . P erh ap s be ca us e of th is  lack  of hi stor ic al  pr ec e­
den t for  br oa d co ng ress iona l au th o ri ty , a t le ast  tw o American  Pre si den ts  hav e 
urge d th a t such  re st ri ct io ns m ig ht  be unconst it u ti onal.  P re si den t T a ft  sa id :

“ Th e Pre si de nt  is m ad e C om m an de r in  Chief  of th e  Arm y an d N avy  by th e 
Con st itut io n,  evid en tl y  fo r th e  pu rp os e of en ab ling hi m  to  de fe nd  th e  coun tr y  
ag ai ns t inva sio n, to  su pp re ss  in su rr ec tion , and to  ta k e  ca re  th a t th e  law s be  
fa ithf ul ly  ex ec ut ed . If  Con gres s we re  to  a tt e m p t to  p re ven t his  use of th e  Arm y 
fo r an y of thes e pu rp os es , th e  ac tion  wou ld  be  vo id .”  20

•  And Pre side nt  Fi llm ore sa id  th a t:
* * * no legi slat ion co uld ad d t o  or  d im in ish th e  p ow er  * * * [of t he  P re si den t 

to  use  th e re gu la r Arm ed  Fo rce s] b u t by  incr ea sing  or dim in ishi ng  or  ab ol ishi ng  
al to ge th er  th e Arm y an d N avy .”  21

W ith  re sp ec t to  th e  pr in cipl e of th e  Steel Se izur e case th a t th e  P re s id en t’s
* au th ori ty  is a t it s lowes t eb b whe n he  ac ts  in  op po si tion  to  co ng ress iona l ac tion, 

it  doe s no t fol low  th a t in  al l su ch  si tu at io ns th e  co ng ress iona l ac tion wi ll pre vai l.  
In  th is  re sp ec t th e  SfeeZ Se izur e case is hard ly  on  po in t whe n th e  iss ue  is th e  au ­
th ori ty  of th e P re si den t to  use th e Arm ed  For ce s ab ro ad , sin ce th e case  in vo lv ed  
a  dome sti c as pe ct  of th e P re si den tial  w ar  po w er  an d a t th a t a do m es tic asp ec t 
wh ich  was fa r from  cl ea r ev en  in  th e  ab se nc e of lim it in g co ng ress iona l le gi slat io n.  
In  m an y way s a case which  is more on po in t is Mye rs  v.  Un ite d Sta tes  22 in which  
th e Su pre me  C ourt  st ru ck  do wn an  ac t of Co ng ress  which  so ug ht  to  re qu ire th e 
co ncurrence of th e  Sen at e in  P re si de ntial  de cis ions  to  dism iss  ce rt ai n post m as te rs . 
Th e Cou rt he ld  th a t th e  P re si den t’s re m ov al  po w er  ov er  ex ec ut ive ag en cies  wa s 
an  exclu sive po wer  ev en  th ough th e  C onst it u ti on  pr ov id es  fo r th e co nc ur re nc e 
of th e Se na te on  th e  in it ia l appoin tm ent and  ev en  th ough th e  ex pe rie nc e under  
th e Ar tic les  of C on fe de ra tion  had  be en  to  all ow  co ng ress iona l exerc ise  of th e  
remov al  powe r. A no th er  Su pr em e C our t case  su gg es tin g lim itat io ns on  co ng res­
sio na l auth ori ty  to  lim it  th e  in dep en den t au th o ri ty  of th e Pre si de nt  is E x Parte  
Mil liga n.'23 In  th a t case Chief  Ju st ic e Cha se  poin te d  out th a t co ng ress iona l 
au th ori ty  did no t ex te nd to  in te rfer en ce  w ith  P re si den ti al  co m m an d decis ion s. 
Ac cording  to  th e Ch ief  Ju st ic e , co ng ress iona l au th o ri ty  “ ne ce ssar ily  ex te nds to  
al l leg isl ati on  es se nt ia l to  th e  pr os ec ut io n of w ar  w ith vigo r and suc cess,  ex ce pt  
su ch  as in te rfe res w ith th e  co m m an d of th e  fo rces  and th e co nd uc t of ca m pa ig ns . 
T h a t powe r an d d u ty  be long  to  th e P re si den t as  Com m an de r in  Chief .” 24

Al thou gh  th is  s ta te m en t in  E x Pa rte  M il liga n  de al s specifica lly  w ith th e  core 
are a of com man d de cis ions  in  the  con duc t o f hos ti li ties  which  is one of th e  st ro nges t 
ar ea s fo r exc lus ive  pre si den tial  au th ori ty , th e  pr in ci pl e th a t th er e ar e some ar ea s 
of  exclu sive pr es id en tial  po wer  in th e  use of th e  Arm ed  Fo rces  abro ad  is cle ar . 
In  fact , th is  pr incipl e enum er at ed  in Ex Pa rte  M il liga n  see ms  mor e ap pl ic ab le  
th an  th e line  of cases  grow ing out of th e  und ec la re d nav al  w ar  w ith  Fra nce  which  
ar e sugges ted  to  be  in di ca tive of bro ad  co ng ress iona l au th o ri ty .25 Alth ou gh  

_ Li ttl e v. Barreme ,28 th e  pr in cipl e case  in th is  ser ies , ap pl ie d a co ng ress iona l ac t
lim iti ng  law ful nav al  ca p tu re s du ring  th e  w ar  ra th e r th an  a pre si de nt ia l in te r­
pre ta tion  of th a t ac t,  th e  issu e in  th e  case  was  a nar ro w  one of civ il li ab il ity  fo r 
da mag es  fo r ca ptu re  an d dete ntion  ra th er th an  th e  vali d it y  of a b ro ad  re st ri c ti on  
on  in de pe nd en t pre si de nt ia l au th ori ty . M or eo ve r, th es e cases in vo lv ed  an  iss ue

.  18 83 Stat . 469 (1969).
20 Q. Wright, T he C ontrol of American F oreign R elations 308 (1922).
21 Wright, supra note 10, at 46. T he  sta tem ent  in Professor Wright’s context is:
“ Tho Supreme Court  has held th at  it belongs to the  Presid ent  himself to determine the exigencies in which 

a call for the mi litia  under  the  congress ional act of 1792 is just ifiab le, and the same pr inciple would seem to 
app ly to uses of the regular forces if, as was assumed in the Const itut ional Convention, as C ommander -in- 
Chie f he uses them  for necessary defense of the  te rritory  and p robably othe r purposes such as protection of 
citizens abroad . Preside nt Fillmore, like all o ther presidents  excep t B uchanan, insisted th at  the Co nstitu ­
tion  itse lf granted  the Pre sident  power to utilize the regular armed forces, even though power to call forth  
the mili tia depended upon congressional delegation. “ Pro bably ,” he added, “no legislation could add  to 
or diminish  the power thu s given bu t by  increasing or diminishing  or abolish ing altogether the arm y and  
na vy .” T he Supreme Cour t, as well as long practice, has sustained this position in the Neayle, Debs and  other  
cases.”

Id.
22 272 U.S. 52 (1926). Th is case is also cited by Mr. Jus tice  Jackson in hi s concurring opinion  in the  “ Steel 

Seizure” case as an example  of a case in w hich presidential  actions incompatible  w ith the  expressed will  of 
Congress were nevertheless  upheld. Youngstow n Sheet & Tube Co. v . Sawyer, 343 U.S. 579, 634 at  638 n. 4.

22 71 U.S. (4 Wall.) 2 (1866).
2‘ Id. at  139. (Opinion of the Chief Ju stice a nd Justices Wayne, Swayne, and Miller.)
2' See A Brief  on S . 7S1, supra no te 11, at  S. 2529.
2« (Th e Flying Fish ), 6 U.S. (2 Cr.) 169 (1804).



102

squarely within  a specific g ran t of a utho rity to Congress. Th at  is, the power “to
make  Ftules concerning C aptu res on Land and Water.” 27 Under the  circumstances
it hardly  seems surpr ising  or rele van t th at  a congressional act concerning rules
for cap ture s was prefe rred by the  Court  to a presidential int erp ret ation  of th at
act.

If the  arguments for and  aga inst  a bro ad congressional au thor ity  to limit  the  
independent pres iden tial au tho rity to comm it the Armed Forces to hostilit ies 
abroad  are inconclusive, at  leas t one as tut e constitu tional observer, Prof. Quincy 
Wright has unam biguously urged  that :

“[I]f he conside rs such action essential  for the  enforcement  of a cts  of Congress 
and  treaties and for the pro tect ion of the citizens and  ter ritory of the  United  
States,  the  Pre sident  is obliged by the Consti tution itself to use his power as 
commander in chief to direct the  forces abroad, and this duty resting on the Con- *
stitution itself cannot be taken away by act of Congress.” 28

On ba lance , Congress would seem to have the autho rity  to limit  P residen tal use 
of the  Armed Forces  abroad in areas which fall within exclusive congressional 
au tho rity. Using my earlier te st,  I believe th at  Congress would have th e a uth ority  
to proh ibit , or place rest rictions on Pres iden tial  commitm ent of regular comb at *
uni ts to sus tain ed host ilitie s abroad . In  areas which do not  fall with in exclusive 
congressional autho rity , however, it is unclear whe ther  Congress could limi t 
Pres iden tial  au tho rity . The same policies which suggest some inde pendent Pres i­
dential  au tho rity also sugges t th at  exce pt in extrem e cases of Pres iden tial  abuse  
Congress shou ld no t be ab le to limit such  authority .

I I I . An  Analy sis  of Current Proposals fo r Strengthening the Congressional Role in 
the Use of the Armed Forces Abroad

The proposals for strengthen ing the  congressional role in the  use of the Armed 
Forces abroad  which are before the  comm ittee,  S. 731, introduced by Sena tor 
Javi ts,  Sen ate  Jo in t Resolution  59, i ntro duced by Sena tor Eag leton , and  Senate 
Jo in t Resolut ion IS, introduce d by Sen ator Taft , differ in specifics but  are similar 
in th at  they  all delim it in advance  the independ ent autho rity of the  Pres iden t to

n U.S. Con st., Ai t. I, 5 8.
»  Q. Wright, supra note 20. at  307 (em phasis adde d).  On the same page Wright reite rates  t ha t:
“ Bv reduction of the  army  and nav y or refusal of supplies . Congress might seriously impair the  ile facto 

power of the Preside nt to perform these duties, but  it can not limit his legal power as Commander-in -Chief 
to employ the  m eins  a t h is disposal for these purposes .”

Id. a t 307 n.93. Elsewhere Wright makes the  same poin t equally forcefully:
“ [Aluth ority suppo rted  by practice  shows t ha t the  President has independent power under the Co nst itu ­

tion  to employ the mil itary or naval  forces of th e United States  a t home or abroad exceot as restricted by 
inte rnational law,  in time of peace to enforce, the laws and treat ies, to protect  officers of the Uni ted States, 
to p revent  o bstr uct ion  of nat ional functions, to prote ct the  privileges and imm uni ties  of American citizens, 
to preven t foreign aggression and to protect inchoate interests  of the United States abroad; and  in timo of 
wnr to prosecute campaigns, to compel submission of the enemy and to govern occupied terri tory . It is true 
th at  Congress can au thorize the use of the arm ed forces either by Declaration  ol War or by  Jo int Resolut ion 
In  time  of peace a nd the President is bound  to execute such declarat ion or resolution, but Congress can not 
impair  the concurrent poicer of the President to authorize the use of forces as given by the cons titution."

Wright, Validity of the Proposed Reservations to the Peace Treaty, 20 Col. L. R ev . 121, 135-36 (1920)
(em phasis add ed) . And in speaking of a proposed reservation to the Peace Tr ea ty which  would have  pro­
vided th at  “ Congress  ♦ * * under the  c ons titu tion  has the  sole power to declare war or  authorize  t he  em- 
ployme ni of the  mil itary or naval forces of the  United States,”  Wright says: ftlhe first pa rt is merely  “
declaratory,  the  second unc onstitut iona l ” Id. at  134.

Writing in 1929 Professor Westel Willoughby of The  John s Hopkins U niversi ty sa id:
“T here has been no quest ion as to the con stitutio nal  power of the Preside nt of t he  United State®, in 

time of war. to send troops outside  of the Uni ted States when  the m ilita ry exigencies of the  war so require.
Th is he  can do as Commander-in-Ch ief of the Arm y a nd Navy , and his discretion in thi s respect can prob­
abl y not  be  control led or lim ited by Congress.”

I l l  W. Willoughby, T he Constitutional L aw of the United States, 1567 (2d ed. 1929). Professor •*
Willoughby goes on to say:

“As to his con stitutio nal  power to send Un ited States forces outside t he cou ntry in time of peace when 
thi s is deemed by him necessary or expedient as a  means of preserv ing or  advancing the foreign in terests or 
rela tions  of th e United States , there w ould seem to be equ ally  lit tle dou bt, although i t has been contended 
by some th at  t he  exercise of this  discretion  can  be lim ited by congressional sta tute. Tha t Congress has this 
right to limit  or to forbid the  sending  of Uni ted S tates forces outside of the count rv in time of peace has been 
asserted by  so e minen t an a uth ori ty a® E x-Secretary Root. Tt would seem to the author, however, th at  the 
Preside nt, under h is powers as Commander -in-Chief of the A rmy and Nav y, and  his general control of the 
foreign relat ions  of the United Sta tes,  has th is disc retio nary  right con stitu tiona lly vested  in him, and , there­
fore, not sub jec t to congressional control.  Especially, since the argument of the  court  in Myers v. Uni ted 
Sta tes with reference t o the  general character of th e executive power vested  in the  Pres iden t, and , ap pa r­
ently , t he  autho rity impliedly vested  in  him by  reason of his obligation  to ta ke care t ha t the  laws be faith ­
fully execu ted, it  is reasonable to predict that , shou ld the  question be pre sented to it, the  Supreme Cou rt 
will so hold . Of course, if this  sending is in pursuance of express provisions of a treaty , or for the execut ion of 
tre aty  provisions, the  sending could not reasonably be subject  to constitu tional objec tion.”

Id. Ct. Fu lbrig ht , supra note 1.
“T he source of an effective foreign policy unde r our system is Presidential power . This  proposition, valid 

in our own time, is cer tain to become more, rather  tha n less, compelling in the  decades ahead. * * *
“As Comm ander -in-Chief of the  arme d forces, the  Presiden t has full responsibi lity, which cannot be 

shared, for m ili tar y decisions in  a world in which the  difference between safety  and  catac lysm can be a 
ma tte r of ho urs or even minute?..”

Id. at 2, 3.
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comm it the  Armed Forces to  hosit ilities.  The purpose of these initiative s is com­
mendable in seeking to clarify the  consti tutiona l balance on a vita l issue. B ut to  the 
exten t th at  they res tric t Presidentia l au tho rity beyond the  area of exclusive 
congressional competence the y are of doubt ful constitu tionality. To use S. 731 as 
an example, it limits independent Presidential au tho rity to four categories.  Even 
in those four categories Preside ntia l authority  is only recognized as initia l and 
“shall not  be sustained beyond 30 days from the date of their init iation except 
as prov ided in legislation enac ted by the Congress to susta in such hostil ities beyond 
30 days .” 29 But  the  inde pendent authority  of the Pres iden t is probably sub ­
stan tial ly broader than  the four categories in the  bill. Thus, Presidential au tho rity  
would also seem to include certain low-level comm itments such as regional 

« peacekeeping, action s in defense of U.S. inte res ts in free tra ns it of inte rna tion al
straits, hum ani tarian intervent ions such as the  Stanleyville opera tion,  defensive 
qua ran tine s such as were involved in the  Cuban missile crisis, and the  comm it­
ment of mi litary assistance advisory  groups provided th at  such comm itments stop 
sho rt of t he  commitm ent of reg ular  combat uni ts to sustained hostil ities. Though 

< some of these situations mig ht be brough t within the  language  of the  bill, most
seem proh ibited or at  le ast doubtfu l in the  absence  of a  prior decla ration of war . 
In  attem pting  to res tric t the area of inde pendent Pres iden tial au tho rity , then , 
thi s bill may be unconst itut ional. Even if th e bi ll is const itut ional, it  seems unwise 
to  enact such a con stitutio nal ly unce rtain rest rict ion. In the absence of grea ter 
constitu tional cla rity  the  bill mig ht prec ipitate a cons titu tional crisis between  
Congress and the  President when the  Nat ion can leas t afford it. Since th e area is 
one regulated in general  te rms by the  C ons titut ion,  i t may  be unwise to  a tte mpt  a specific codification by statut e.

Regardless of the  resolu tion of the c ons titu tional  issues, a fu ndamen tal objection 
to proposals which seek to delim it independ ent Presidential  au tho rity  is the  diffi­
culty and consequent danger in attem pting  to specify in advance a  policy-respon­
sive division of au thority . As an illus trat ion of this difficulty it may be useful to 
examine several initia tives  historically with in Executiv e competence which would 
be prohibited by these proposals in the  absence of p rior congressional author iza­
tion. By way of illus tration I will refer to the  specifics of the careful ly drafted  
S. 731, bu t each of the paralle l proposals  could be similarly analyzed. In the  ab­
sence of a prior declaration of war S. 731 would prohibi t, among others,  the  follow­
ing kinds of Presidential initi atives: Humanitarian intervention simila r to the  
joint United States-Belgian operatio n in the  Congo if the  inte rvention were not  
for the protect ion of U.S. national s,30 an  a tta ck  on U.S. naval vessels in tra ns it in 
internationa l s tra its or engaged in innocent passage in the  terri torial sea, a threat  
of imminent  at tac k aga inst  th e United  S tates or U.S. forces similar t o that  facing 
Israel  prior to the 6-day war,  collective defense aga inst  a sudden armed a tta ck  on a 
nation to which we have no “national commitm ent” (under this standard  Presi­
den t Truman would have required a prior decla ration of war before engaging 
Nor th Korean forces in the  Korean war as i t was not  unt il 1954 tha t the  mutual 
defense treaty  with  Korea  ente red into  force. Since we have no specific defense 
tre aty  with Israel, or for th at  ma tte r with Egypt, a paralle l problem is no t im- 
possible under present condit ions in the Middle Eas t), low level or inter mi tte nt 
counterin tervention , as for example a hypo thetical airs trike made a t the reques t of 
the  Jordan ian Gove rnment again st Syrian  tank  columns intervening in the  recent 
civil war, milit ary hostilit ies arising from efforts to prevent foreign warsh ips from 
engaging in espionage activitie s within  U.S. terr itor ial waters , the  naval qua ran- 

i .  tine  of Cuba against the  emplacement of Soviet IR BM ’s if “milita ry host iliti es”
were necessary to mainta in the  quarant ine  (in this case ap par ent ly the  only  lawful 
route for the Cuban qua ran tine of 1962 which the  Pres iden t could rely on would 
have been a prior  declaration of war again st the Soviet  Union or Cuba! I n a ddit ion 
to these areas which seem fair ly clearly to requi re a prior decla ration of war 
under  the  bill, a large num ber  of other important areas  are ambiguous . For  
example, as wri tten  the  Bill might require  a  prio r decl arat ion of war in order  for  
the United  S tates t o partic ipa te in a Uni ted Nat ions or OAS peacekeeping opera­
tion , to part icipate in a Big Four peacekeeping  ope ration in the  Middle  Eas t, to 
proceed in hot pursui t of att ackin g forces, and  to  provide mili tary  assistance 
advisory teams  in insurgency sett ings. My own feeling is t ha t it would be unwise 
in th e extreme to deprive  the P resident of needed flexib ility in the m any  situ atio ns 
such as these  which are clearly or ambig uously pro hib ited  by the  bill. Even if it  
is possible to seek prior  congressional action in some of th ese cases, the  bill does 

-1’ Sec. 1(c) of th e b ill.
30 As to the permissibil ity of huma nitarian  inte rvention und er inte rna tional law see generally Lillich, Forcible Self-Help by Slates to Protect Hum an Rights, 53 Iowa L. R ev . 325 (1967); Moore, The Control o Foreign Intervention in  Internal  Conflict, 9 Va. J. Int’l L. 205, 261-264 (1969).
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n o t m ak e adequate  pr ov is io n fo r fa st  a ct io n in si tu ati ons in which  Co ng ress  is no t in  se ss ion (fo r ex am pl e duri ng an  elec tio n ye ar ).  M or eo ve r, in  re quir in g a forma l dec la ra ti on  of w ar  a s th e  o nly m ea ns  o f a uth ori zati on  for  ca tego rie s o th er th an  th e fo ur  li st ed , th e  bil l re je ct s th e  co nst it u ti onal pra ct ic e which  pr op er ly  tr ea ts  an y spe cif ic fo rm  of co ng ress iona l au th ori zati on  as  su ff ic ient , a  pr ac ti ce  wh ich  was sp ec if ic al ly  adopte d  by  th e  co m m it te e du ring  th e  “ N ational C om m itm en ts ” he ar in gs .3* The bil l also  s ee ms in co ns is te nt  w ith  th e U nit ed  N at io ns Par tici pa tion  Act of 1945 which  pr ov id es  th a t “ [t]he  Pre si de nt  sh al l no t be  de em ed  to  requ ire  th e  au th o ri za ti on  of th e  Con gres s to  m ak e av ai la bl e to  th e  Sec uri ty  Co un cil  on it s call in  o rd er  to  t ake  a ct io n u nder ar ticl e 42 of s ai d chart er and  purs uan t to  su ch  sp ec ia l a gr ee m en t o r agr ee m en ts  [an a rt . 43 a gr ee m en t]  th e  A rm ed  F orce s, fac ili ties, or  as si st an ce s pr ov id ed  fo r th er ei n. * * *” 32 T ho ug h no  ar ti cl e 43 ag re em en t has y e t be en  co nc lude d,  th e  re ce nt B re w ster  re port  of th e  U nit ed  N at io ns Assoc ia­ti on  r ec om m en ds  a  re ne wed  e ffor t to  ne got ia te  suc h an  ag re em en t.33 I n  l ig ht  o f th e cr it ic al  ne ed  to  st re ng th en  th e  ca pabil it y  of th e  U nit ed  N at io ns it  seem s unwise to  di sc ar d  th e  U nited  N ations P art ic ip ati on  Ac t ev en  if it  ha s no t ye t been im pl em en te d.
S. 731 m ay  als o be ov er ly  re st ri ct iv e w ith  re sp ec t to  th e ope ra tion  of th e 30-da y li m it a ti on  and  th e ap plica bil ity  of th e pr oc ed ur es  fo r ex pe di te d co ns iderat ion.  In ex plica bl y,  th e  co m m en da ble pr oc ed ur e fo r ex pe di te d co ns id er at io n is only av ai la bl e w ith  re sp ec t to  co n ti nuati on  of ho st ili tie s w ith in  th e fo ur  ca tego rie s of in it ia l P re si den ti al  au th o ri ty . O th er  si tu at io ns wo uld  no t ev en  be ne fit  from  the se  exped it ed  pr oc ed ur es , y e t th e  Pre si de nt wo uld  be pr ohib it ed  from  ac ting  ev en  on an  em er ge nc y ba sis  unti l he  fi rs t se cu re d a cong ress iona l de cl ar at io n of wa r. E ven  in th e  ar ea s in wh ich  th e  ex pe di te d pr oc ed ur e is ap pl ic ab le , Co ng ress  may  st il l be un ab le  to  af fi rm at iv ely ac t w ith in  30 da ys , po ss ibly  be ca use of di sa gree ­m ent ab o u t th e  mod al iti es  of ac tion  or  re st rict io ns  on th e ac tio n ra th e r th an  be ca us e of any  di sa gr ee m en t about w het her  th e ac tio n sh ou ld  be ta ken . The  bill wou ld  als o re m ov e any fle xibi lit y no w posse sse d by  Co ng ress  in ex erci sing  dis­cr et io n  abou t th e  advi sa bi li ty  of a fu ll cong ress iona l deb at e a t th e  tim e of th e ac tion .
The se  ex am pl es  su gg es t th e  di ff icul ty  if not im po ss ib il ity of sa ti sf ac to ri ly  de lim it in g Exec ut iv e au th o ri ty  in ad va nce  (a nd  par ti cu la rly  of sa ti sf ac to ri ly  de lim it in g it  in  ad va nc e by  a pu rp os e of th e ac tion  te st ).  Effor ts  to  de lim it  in ad va nce  de sp ite th es e dif ficult ies  ar e like ly  to  le ad  to  a  ri g id ity  which  wou ld  de st ro y pre si den ti al  inde pe nd en ce  ne ed ed  f or  th e m an ag em en t of cri sis  si tu at io ns.  Per hap s fo r th es e reas on s th e witn es ses te st if y in g be for e th e Hou se  Sub co m m it te e on N at io nal  Sec ur ity  Aff airs  la s t su m m er  on sim ilar  pr op os al s th en  pen di ng  be fore  th e Hou se , la rg ely ag re ed  on th e da ng er  of ap pr oa ch es  which  so ught to  de lim it  Pre si de nt ia l au th o ri ty  in  ad van ce  ev en  th oug h th ey  di sa gr ee d on th e co nst it u ti onal im pl ic at io ns  of su ch  m ea su re s.34
Fin al ly , th ough  th e co ng ress iona l in te re st  i n im pr ov in g const it u ti onal proc es ses in th e  us e of th e  Arm ed  Fo rc es  abro ad  sh ou ld  be  en co ur ag ed , ef fo rts  ai m ed  pr in ci pa lly a t re st ri c ti ng  Pre si den tial  au th o ri ty  in  ad va nc e m ay  pro ve  to o muc h.  Con gress a lr ea dy ha s co ns itut io na l au th o ri ty  to  te rm in ate  m aj or  ho st il it ie s,  a t le ast  whe re  su ch  ho st il it ie s re quir e in it ia l co ng ress iona l ap pro val .35 As su ch , any  ga in  from  re st ri ct in g  P re si de nt ia l a u th o ri ty  o r fr om  an au to m ati c  3 0- da y au th o ri za ­tion  de ad lin e hard ly  see ms w orth  th e  pr ice.  Con ve rsely,  as a re su lt  of hi s po w er  as th e  pr in ci pa l re pre se n ta ti ve of th e  N at io n  in fo re ign aff air s, th e  P re si den t m ay  fr eq uen tly  be  in a po si tio n to  p re cip it a te  or av oid w ar  by  th e  d ip lo m at ic  post ure

31 See the Report of the Senate Committee on Foreign Relations, 90th Cong., 1st Sess., National  Commitments 25 (No. 797, Nov.  20, 1967). “ The  committee does no t believe that  formal declara tions of war  a re the  only avai lable  means by which Congress can authorize the Pre side nt to init iate  l imi ted or general host iliti es.” Id. Con stitutional  scholars are in substantial agreem ent wi th this principle . See, e.g., Rev eley , supra  no te 1 at  1289.
32 5!) S tat.  619-621 (1915).
33 See “ Controlling  Conf lict in the 1970’s,”  The Report of the United Nations Association of  the United States Policy Panel on Multilateral Alternatives to Unilateral Intervention 41 (1969) (The Panel was chai red by King- man  Brewster, Jr.) .
•>4 See, e.g., Congress, The President, and the War Powers, supra note 1, at  23-25 (McQeorge B un dy ), 36, 38, 49, and 77 (W. T . Madison, J r.) , 45. 50. 56-58, 79 (Alexander M. Bickel), 58, 74, and 75 (William D. Rogers), So (James MacGregor B urn s), 130 (John Nor ton Moore), 135-37 (Abram Chayes) 210 (John R. Stevenson), 216 (Wil'iam II. Rehnqui st) , 301 (Nicholas de B. K atzenbach). On the constitut iona l issues Professor Madi­son expressed dou bts  abo ut the con stitutio nal ity of such proposals and Professor Bickel supp orted t he con­sti tut ion ali ty of such proposals. See id. at 38, 49, and  77 (Professor Madison) a nd a t 50 (Professor Bicke l).33 I t is w orth  noting  tha t the Articles of Confedera tion assigned the Congress the power t o de term ine “ on peace” as well as on war. Yet  at  the Constitu tional Conv ention a motion by Mr. Bu tle r “ to give t he  legisla­ture [the] power of peace, as t hey were to  have th at  of war,” failed of adoption . The remarks of Mr. Gerry who seconded the  motion suggest  that  the delegates expected th at  the  Senate rather  than the Congress would make decisions “on peace,” p robably  through the trea ty power which  was the  usual techn ique for concluding formal ly declared wars. See Notes of Debates in the F ederal Convention of 1787 R eported by Jame s Madison, 477 (Ohio Unive rsi ty Press, 1966).
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which he selects . Prior to  the Japanese att ack on Pearl Harbor, i t was the Presid ent 
who played the  predominant role in war-peace decisions. After the at tack , the  
congress ional decla ration of war  was litt le more tha n a form ality. And in the  
European  the ate r, President  Rooseve lt’s decision to convoy allied shipping  made 
it more likely t ha t American Armed Forces would be a ttac ked . Similarly , P residen t 
Trum an’s decision to deploy seven divisions in Germany or t he recent effort prior 
to the  six-day war to join with  other mar itime natio ns to send shipping thro ugh  
the  Str ait  of Tiran, might have  p recipitated  an escala ting series of events  mak ing 
congressional  action inev itable. The issues in  the  use of th e Armed Forces abro ad 
involve a process of decision rather tha n a single commitm ent decision. Control 
of this process requires congressional involvement in decisions both prio r and  
subs eque nt to initial commitm ent of the  Armed Forces to combat.  A vigorous congressional involvement in each of these areas would p robably be more effective 
tha n reliance on mechanical tes ts for delimiting Pres iden tial au tho rity .
IV . Recommendations for Strengthening the Congressional Role in the use of the 

Armed Forces Abroad
Strengthening the  congressional role in the  use of the Armed Forces abroad  is 

largely a problem in achiev ing balance throug hou t a range  of decisions from the 
decision to make  a nat ional commitm ent to the decision to terminate hosti lities . 
Decisions on any  one issue may be pred ominatly execut ive or predom inantly  
congressional, bu t the overall effect m ust be to reinforce the  functional streng ths  
of each branch  an d t he  essential par tnership between  both  branch es. The  s tar ting 
point in this  process is the  decision to make a nat ional commitmen t. Congress 
should play  a majo r role in considering nationa l commitm ents  which may  subsequently lead the Nation into major hostilit ies. The  set ting of nationa l 
priorities and  goals is certainly  a paradig m func tion of the  more broadly based  
Congress.

With respect to decisions to comm it the Armed Forces to mil itar y hosti lities , 
the  Pres iden t shou ld seek mean ingful  congressional  author iza tion prio r to the  
commitm ent of the  Armed Forces to sus tained mil itary hosti lities . In  conflicts like th e Korean  war, in which there ma y be a  genuine need for  speed,  th e Pres iden t 
would be required to  sub mit his action to congressional scr utiny at  the earlie st 
opp ortu nity . And in conflicts which grad ually escala te, the  divid ing line for requi ring congressional author iza tion migh t be the  in itial commitmen t to  combat 
of regular  U.S. com bat units as such. The Preside nt also  should seek congressional 
involvement whenever feasible in other circumstances and  should no t rely on 
exaggerated  claims of speed or secrecy. In  any  susta ined  host ilitie s the Pres iden t 
is depe ndent on congressional cooperation , and  to  fail to obtain  congressional 
involvement when such  involvement is feas ible is to  needlessly weaken the  Presi ­den tial  action as well as to  weaken th e constitutio nal  st ruc ture. For  its part, when 
considering initial commitmen t decisions, Congress should consider carefu lly the  
scope of its author iza tion and  the  probable  impl icatio ns of its action. In ret ro­
spect , al though  the  Tonk in Gulf resolu tion was a valid congressional authorizat ion  for increased U.S. invo lvem ent in the  Indo china war, the  unnecessary sense of 
urgency surrounding its passage and  the  ambiguity  of t he congressional deba tes 
sugges t th at  both Congress and the  Pres iden t share  respo nsib ility  for a sloppy 
exercise of congressional autho rity .36 In this  respe ct the  sta ndard s developed for 
such author ization  during the  course of the  nat ional commitm ents  hear ings are 
a useful sta rting  point.37

It  seems probable  th at  in a post-Vietnam world, Congress will be par ticu larly 
sensitive to  the need for care in au thorizing susta ined  hostilities. Even so it  m ight 
be helpful in confirming the  congressional role in the  commitm ent of the  Armed 
Forces to  mili tary  hostil ities if Congress would require a rep ort  from the  Presi ­
den t whenever the re is a  s ubstan tial  shift  in the  deploymen t of troops abro ad or a commitmen t of the  Armed Forces to mil itary  hostilit ies. The reporting idea in 
the  proposals before the  committee and  in House Jo int  Reso lution 1, which is the  
parallel legislation in t he  House, is sound and might be adopted by Congress as a 
useful step . Such a requ irement also has the  adv anta ge of avoiding the constitu­
tion al a nd prac tica l dangers in efforts to delim it Pres iden tial au tho rity in advance 
while operating  to trigg er congressional  action where needed and  to  hasten an

For a  discussion of the  legal effect of the  Tonkin Gulf Resolution see Moore, The National Executive and the Use of the Armed Forces Abroad, supra no te 1, at  36-37 & 38 n. 16. An d w ith respec t to th e c ons titu tion al issues in the  Cambodian incur sion see Moore, Legal Dimensions of the Decision To Intercede in  Cambodia, 65 Am. J. I nt’L L. 38, 61-72 (1971).
n See Report, National Commitments, supra note 31, at 26.
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orderly common law growth in the division of auth ori ty between Congress and  the Pres iden t. It  migh t also be useful in encouraging greater  Execu tive cooperation  with Congress if Congress were to  ado pt expedited procedures  for the author iza ­tion  of certa in kinds  of non-major hostiliti es. Senator  Douglas sugges ted such procedures at  the  time of the  constitutional deba te during the  Korean  war and if such procedures were carefully safeguarded to assure  meaningful congressional  author iza tion they might encourage greater  cooperation  between Congress and the Executive .38 fin al ly , in the  exercise of its concurrent autho rity to terminat e major  hostil ities, Congress should play a cont inuing role in reexamining major policy. To facil itate  this  role it might be he lpful t o crea te a mechanism for contin­uing cooperation between Congress and the Preside nt during the  course of m ajor  hosti lities . F or example, it might be useful  to  encourage periodic meetings between  the President  and congress ional leaders  during the  continuance  of sustaine d hosti lities . Similarly, it  might be useful for Congress to  create new machinery  to facilit ate  such cont inuing comm unication with  the  Executiv e. One possibili ty would be a join t congressional body  composed of appro pri ate  representatives from the  Foreign Affairs, Appropria tions , and  Armed Services Comm ittees of bo th Houses. Whatever the  mechanism, there is a major need  to improve the  communication between Congress and the  Executiv e concerning  the exercise of the war  powers. I would also urge the  importance of congressional oversigh t con­tinuin g to proceed on a non par tisa n basis.
In consider ing proposals for strengthen ing  the  congressional role in the use of the  Armed Forces abroad  Congress should  n ot let the  p resent  di ssati sfact ion with the Indo -Ch ina  war lead to  a p roposal which may  alt er  the  prope r balance between Congress  and  the  Executive. The Indo-C hina war will come to an end,  but  the  need for balance between  the  Executive  and Congress will continue. In August 1937 the  Young Democrats of America v oted  unanim ously a t t he ir n atio nal  convention to endorse  the Ludlow amendm ent requi ring  a natio nal  referendum before declara­tion of a  foreign war.39 Five  years  later as the Nat ion foug ht World War II  the  proposal seemed strange ly dated.  His tory  tea ches  that  we tend to respond to past problems ra the r tha n ant icip ate  fu ture dangers . In  the  long ru n a commitm ent to a balance between congressional and  Presidential  au tho rity seems the bes t safeguard to avoid this  t rap .

86 See Douglas, supra note  7, at  4649.
"I  s ubm it, moreover, th at  we of the Congress could make it  easier for the  P res ident to consu lt us in the  eve nt of such a na tiona l emergency, a nd to share any att en da nt  respons ibility, b y so revising our ru les t ha t congressional action  in such matters can be speeded up. The House, for example , might waive for th is range of subjects th e formal engrossing of a bill a nd the Senate could for such issues permit the  vote  on cloture to come more  quick ly a fter the  submission  of the pet itio n.”Id .
»» See 84 Cong. Rec. 2055 (1939).



S ta te m en t by  C harle s A . W e il , of  N ew  Y o r k , N .Y .
Thanks  for your  kind invitat ion  to  supp lement my test imony of last  July  9 opposing presidential war power legisla tion, th at  would fe tte r the  Executive, the  only branch qualified and staffed to implement a strate gy  of power balance re­quiring forward deployment and,  if necessary , prev enie nt war.This i nvi tation is part icularly  app rec iate d evidencing  Mr. Zablock i’s object ivity though sponsor of House J oin t R esolution 1, the least exceptionable of the  pending bills. For House Joint Resolut ion 1 calls for the  leveling with the  people and Congress my testimony recommended ad ho c; under  the  special circumstances  of the Indo-China war, if the suppressed justi fica tion  I soug ht to lay before the Ful ­bright  and Symington committees was the  und ispu ted beach head doctr ine, par ticularly  since the Sino-Soviets were aw are of it. (Prior testimony, point II I at  pp. 250, 251-254, pp. 258, 262-263.) However, such special circum stances may n ot always obtain, as for example, those te stified to  by Ambassador Sullivan, page 399, before the Subcommittee  on U.S. S ecurity  Agreements  Abroad of the Committee on Foreign Relations, U.S. Senate pa rt 2, relative Laos.
There is one point  only to add to the objec tions  I  was p rivileged to raise to the  then pending war powers bills (hearings, pp . 248-251 and 256 of the  printed record) subm itted hereunder:
That is the  c apa bil ity ; under presen t rules of procedure , no t expressly provided for in the Cons titution: of concealment by a Foreign Rela tions Committee chair ­man;  a position likewise not  expressly provided for in the  Con stitutio n; from other members of his committee, the two Houses of Congress, and the  publ ic; of the real political and mili tary  objec tives  of combat, as in Indochina, where in the  informed discretion of the Preside nt, for reasons of Sta te, such reasons and objectives could n ot be enun ciated by the  las t five P residents.To leave such absolute discret ion in the hands of one mor tal;  perhaps un­qualified, subjec t to human infirmities , and /or no t necessarily privy to top  secret intelligence and professional advice available to the  executive bran ch; is some­thing  never contemplated by the  f rame rs of th e Constitu tion , who also could not  have foreseen the United States becoming the  global arb ite r or power balancer.  What is worse, it involves a gamble on the  secur ity of 200 million Americans and of the billions in other countries depe nden t on the  power  of this country ; th at  no man in his senses could contemplate today.

F IA T  F U L B R IG H T S  P E R E A T  U .S .A .?

Since 1967 I have been in pro tracted correspondence with Sena tor Fulbright  seeking to lay before his committee one such geostra tegic object ive or ex plan ation fully disclosed, without avail to him. I have read thousand s of pages of Senate Foreign Relations Committee hearings, th at  have received wide coverage in the media and  from which hearings it  appears  Sena tor Fulbr igh t has asked only witnesses he knew, or should have  known,  did not  know the  answer, or were no t autho rized  to answer frankly, fully, his queries relat ive the  only re levant, materi al questions; as to the  overall objectives and  n ational security geostrategic  justif ica­tion for fighting in Indochina (e.g. CORDS hearings pp. 15-16).
Finally, in November, 1969, Mr. Fulbright  wrote me to submit  a memorandum on the  subject for his committee, which I did at  once. He discree tly ignored  the  plea therein to be cross-examined on it. There  is no evidence any othe r mem ber of the comm ittee or Senate saw i t u nti l it wen t to the prin ting  office m any months later . I charged  Senator Fulb right w ith concealment and on May  26, 1971, offered to apologize if one member of the comm ittee would write  he had  seen it prio r to closure of the hearings. At date of writ ing no such communication has been received. (Cf. CORDS hearings p. 746.)
For th at  memorandum gave an answer, he has, I believe, never  really  wanted  answered, to use his own words, “ to help inform the  American public opinion” (CORDS hearings, p. 1). All of which is entirely ap ar t from his own quali fications to be the discre tionary secur ity guardian of 200 million Americans in light  of his allegat ion geopolitics is “hocus  pocus” (speech to the  Senate  August 24,

63-510— 71
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Seven of the  15 members of the  Senate Foreign Relations Committee were elected from States which cast  only 2,311,000 votes compared to the  73,198,000 who voted  in the  Pres iden tial election. Borah  was elected from Idaho (291,183 tota l vote s in 1968). Nor  is the possible perversion of congressional hearings into ex parte proceedings  or kangaroo courts the  only, thou gh principal, objection  to the pend ing legislation .
The  Vice P resident se t them for th;  tha t is: the disto rtion  and priv ate  censorship of crucial facts  and  considerat ions by the  academic-media-complex; including wh at he overlooked, the pollste rs and  book publishers,  ment ioned in my prior test imo ny,  point II  (pp. 249-51 and p. 258) of the prin ted hearings and  more fully covered  in my book, “C urtains Over Vietnam” (pp. 11-17 on the  “Copper­head Cu rta in” and  pp. 65-70  on “The Educational Gap”).
The conjectu re of such misconduct in committee and  a subver ted media make the  proposed limi tations on the  Pre sident ’s powers at  best  a piece of personal power  greediness, at worst a recipe for suicide of a  Nation whose security,  pros­perity and sta ndard of liv ing rest  on being the  global power balancer.



S tatement by P rof. T heodore J . Lowi,  Department of P olitical 
Science, U niversity of Chicago

The following sta tem ent is drawn from my book “The Politics of Diso rder” 
(Basic Books, June  1971). It  is an elabora tion of remarks  made to this  committee  
in July , 1970, and, as before, it refuses to address itself directly to the  various 
resolut ions under consideration by Congress regarding a statutory ending of the  
Vietn am war.

1 consider these resolutions a dangerous precedent,  bu t not  because  of the ir 
specific provisions or because of their assert ion of congressional  power in int er­
nationa l affairs. They  are bad  precedents because they arise out  of a specific 
crisis and  are too closely designed for those par ticu lar problems. They represe nt 
no long range solution , even if th ey hastened the  end  of the present war.

My concern in this sta tem ent is, therefo re, for the  next war. I t is concerned 
with  making adjustments  in the  sepa ration of powers consonant with  the  thi rd  
quart er and the four th quarter of this  century . It  is concerned with  making an 
adjus tment to the  discovery th at  “ World Leadership” is an empty  phrase.

On the positive side, my concern  is for how to make democracy safe for the  
world, how to make democracy a rat ional and  rest rain ing force in world affairs  
rat her tha n the goading and volatile force it has so often been. This  necessarily  
means put ting  Congress into  the  cente r of the action. But how? This  is wh at I 
try  to demonstrate in the following essay, a s tatem ent for Congress, bu t one th at 
is calculated to praise, not  to please.

P r e s id e n t  an d  C o n g r e s s : W ar  and  C iv il  L ib e r t ie s  

(By  Theodore Lowi)
[An excerpt from “ The Poli tics of Diso rder”  (New York; Basic books, 1971). pp . 80-101]

The credibil ity gap is a new name for an old affliction. It  is an affliction of the  
process of communication between a people and  its Government. And it is an 
affliction to which foreign policy in a democracy is pa rticular ly suscept ible. Dur ing 
the  Vietnam war the  affliction has achieved epidemic proportions. For  many 
thousand s of Americans, opposi tion to the war  is based  more on wh at was said  
than  on what was done.

There may be no way for mass democracies to avoid this  sort  of affliction. Secre t 
diplomacy is extremely unstable  and  problematic, and  there is still yearning for 
“open agreements openly arriv ed a t.” Machievelli t o the co ntra ry notwiths tanding,

* lying is the grea test risk of all. Appearances  may  be deceiving at  first; bu t in
a free coun try the  lies of the  p ast  have a way of being round out  and crea ting  the  
cred ibility gaps of the future . By spreading suspicion, small lies, once discovered, 
have  a horrible tendency  to cor rup t larger  tru ths. On the  other hand, overcom-  
munication can be risky as lying. One of the characterist ic features  of American

K foreign policy conduct since World War II has been oversell not  overkill.  It  is a
variant of P ot ter ’s gamesmanship; how to deceive withou t actu ally lying. Pres i­
dent Truman did not lie when he promoted the United Nations and Marshal l 
plan.  He oversold the  t hrea t of communism and  World War II I,  and  he oversold 
United Nations membership  and the  Marshall plan as remedies. P res ident Joh nson 
oversold the  threa t of North Vietnam (and China) to our world inte res ts; he t he n 
oversold each successive expans ion of our milit ary involvement.

Congress reac ts angrily to credibility  gaps, especial ly to the  widening of the  
gap through oversell. The 1970 controversy over Pres iden tial and  congressional 
war powers is far from unprecedented . Almost exac tly 20 years  earl ier Congress 
pu t its  prerogatives on the  line with  almost exact ly the  same kind of assertions. 
Much  of the debate then  focused on the Wherry  resolut ion, which declared th at  
no troops would be s tati one d in Europe under NATO “pending the adop tion  of a 
policy with  respect  the reto  by the  Congress.”

This kind of controversy is extrem ely impor tan t. It  raises fundam ental ques­
tions  th at  need raising at  leas t once every decade. But more im portant it raises
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ques tions  th at  may ultim ately narrow the credib ility gap. We will never get off dead  center , we may never  close the  ceaseless inf lationary gap of war in Southeast Asia, unless we eliminate the  general  dis tru st th at  renders every specific step suspect. Because of the  widesp read dis trust in public author ity  and  public officials, America has become a para noid society. The most sincere, effective steps  toward disengagement in Sou theast Asia can never be taken so long as thousands  of people suspect th at  such steps are meaningless or mean someth ing different from the  official justi ficat ions prov ided  for them. Restoring  an effective balan ce between formal powers is one of the  most effective means of restoring  trus t in publ ic autho rity. And effective means  counterpoise; it means  confronta­tion  in set ting the  general contours  and  standa rds  of foreign policy—in deter ­mining real and lasting nationa l inte res ts ra ther  than imagined affronts to internatio nal  credibility.

Once general trus t in public autho rity  is restored, there  can be a resto ration of the clear constitutional power of the Pres iden t to  run the foreign m inist ry of the country . Bu t unt il this is done within well-established  cons titu tional roles and processes, it  is unlikely th at  it will be done very well or at  all. There is a de­rangem ent  of powers at  present, and no amoun t of assertion  of presidential  righ ts and  prerogat ives  will righ t earl ier wrongs, however well-founded those asser tions  may be. Histo ry cann ot be re wri tten , and  the past that  created dis trust can not  be changed. The credibility gap can be reduced, and tru st can be restored, only insofar  as the people are satisfied th at  proper cons titut iona l roles and  for­malities are being carried  out, because ultim ately these formal means  are abo ut the  only dependable means of keeping the lying and  the oversell ing to a m inimum.This  means a sub stantial increase  in congressional par ticipation in foreign affairs. This increase is desirable for all the  previously sta ted  reasons, and it was desirable even before a pro-Congress position served the  goal of deescalation in Vietn am. Congress’ role must be defined with  extrem e care. It  can not  be done in such a way as to  merely serve immedia te interests  in bringing the  Vietnam crisis to  an  end. It  mu st, in fac t, begin w ith the  full recognition th at  the  Pres idency is our repos itory  of w ar and diplomatic powers and  t ha t no one or bund le of acts and resolut ions is going to alte r th at  fact. Nonetheless, there  is an im portant role for Congress, and  the  reduction of the cred ibil ity gap and the moving of American foreign policy off dead center is very likely to  depend  on the proper identif ication of tha t role.
A s tep in this  direc tion would begin by reviewing three  interre late d develop­men ts th at  accoun t in large pa rt for the  decline of congressional rela tive  to  executive power in foreign affairs. From this analys is will also emerge reali stic steps toward res toratio n of Congress in the  scheme of separation of powers . (1) Congress has delegated—virtu ally  alie nate d—much of its power in foreign and  domest ic ma tters.  (2) Congress has, by inaction,  failed to check a serious  and completely unnecessary drainage of its powers and functions. (3) And most impor tan t, Congress has failed to seize opportu nities for the exercise of powers th at  are, as a consequence, hardly  being performed at all by any  agency of Government.

Delegation
Ever  since the rise of big government, Congress has made a  practice of aliena ting its power. Legal istical lv, this  is called the delegation of power, and it amounts in pract ice to the  enactme nt of “enabling  legis lation,” which provides almost no guidance for the adm inistrato r. But  Congress has  not only given away its powers; it  has done so in  the  worst possible manner.  Rathe r tha n att em pting to  m ain tain its constitutio nal  role by accompanying the  delegations with clear standa rds  and  guidelines, Congress has sought instead  to crea te new agencies and maintain old agencies with  int imate  rela tionships to congressional committees and  inde ­pendent of the President .
In foreign affairs, the  congressional  pract ice of main taining autonomous agencies produced a veri table cascade of action  following World War II . Unif ica­tion  never  reduced the  autonomy of the  separa te milit ary services, and  even went so far as to create  a new majo r service. The  original arrangemen t for the  Secretary  of Defense did not  even include an Office of the Secre tary. Congress sought  to keep the  civilian Secretaries as weak as possible.Congress gave us a completely autonomous foreign aid program. The debate , the  sta tu te  itself, and  all of the  organic  documents implementing the Marshal l plan made its independence of the Sta te Depar tment  unmistakably clear. The same is true , only more so, of the  Atomic Energ y Commission. Here the  in ten tion of congressional intimac y was made still more explicit by the  crea tion of the  Jo in t Committee  on Atomic Energy. This  relat ionsh ip continues to this day .
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There  are still other  examples of this kind of subpresidentia l delegation. But they  all add  up to the same pa tte rn.  Congressional action  has, in a sense, pu t foreign policy and war making powers in a no-man’s-land, a  Jacob’s ladder cut  off a t the bot tom and at  the top.  While re tain ing th e power to  deal on a piecemeal basis with individual agency act ivity, Congress has, at  the same time, prevented the  development  of a unified and systema tic foreign affairs capacity.Little  wonder that  there  should be a “mil itary -industr ial complex.” But there is also an atom complex, an international trade complex, a commerce complex, an agric ultural complex, and so on. These complexes are  simply highly stablized, trian gular relationships  among a congressional committee, one or more sub-  presidential agencies, and  some private interests of one sor t or another . The real world is defined from within these complexes, and  it becomes extrem ely< difficult to impose a differen t definition of reality  th at  would tend to break  downthe internal values within each complex and  replace them with values over which none of the  complexes have any  control.
Once the pattern is defined th is way, it is obvious t ha t Congress must  eliminate  it in order to t ake on the  kind of power i t now seeks. B ut it is extremely imp ortant5 to recognize tha t if Congress expands its power by el iminating  these complexes, th eexpansion will not come at  the  expense of presidentia l power in foreign affairs. Congressional delegation of power  t o agencies has no t commensurately expanded the Presidency; in fact it has imposed new responsibilities on th e office, for which there are never sufficient resources or authority . Thus, if Congress ever really  seriously sought to regain a role in foreign affairs, the power of the President would very likely go up, not down. The losers would be the lower level agencies, partic u­larly in the  Defense D epartment.  Congressional dete rmination of the  c riteria th at  govern the p ursu it of national inte res t would strengthen  th e hand of the Preside nt vis-i-v is his own generals and bureau chiefs while impressing  o ther  countries with the  determ ination of the United States to face them  and  to  utilize its resources. 

Drainage
Congressional inaction, of course, is not  unre lated to delega tion. But sins of omission imply inchoate  powers, which could reemerge simply  in the  using. The  most dramat ic and concrete example of the  dera ngemen t between th e two branches  resulting from inaction is th e rise of the executive agreement. By now, the executive agreement surely enjoys constitutional sta tus . Bu t acceptance of i t came during the  1930’s, when Congress was giving away every thing and the courts were ju sti fy­ing i t. And, th e Supreme Court in gran ting the Preside nt the  righ t to make such agreements did not sugges t th at  Congress was obliged to accept them.A thorough exam ination of the political and  legal impl icatio ns of th e execut ive agreement has never really  taken place. The Bricker ame ndm ent  controversy of the early  1950’s ra ised the  question,  bu t the social motives of the Bricker pro­ponents tended  to discredi t bonafide efforts to eva lua te the  execut ive agre ement power. The Bricker people were worried abo ut the  f act  th at  executive agre ements have the sta tus  of tr eati es, and treaties can be a source of Federal domestic  power in addit ion to the express  powers of article I of the Const itut ion . If, for instance,  the United States had become pa rty  to an internatio nal  agreement affecting civilF rights , the intern al obligations of the agreemen t would have  enabled the  FederalGovernment—so it was feared—to legislate  on ma tte rs for which Congress would otherwise have no con stitutio nal  power. The oppo nents of executive agreements were concerned about States r ights, whether the ir invasion came from a tre aty or  an execut ive agreem ent; they were less concerned abo ut congressional  prerogat ives  x and the drainage of congressional power in foreign affairs. Yet, the executiveagreement  combines the worst featu res of all the means of conducting diplomacy. It  combines the formal and adva nced  commitment of a t reaty with  th e a mbiguousand uncerta in sta tus  of a diplom atic note.
But the  executive agreemen t is only one man ifestation  of congressional  evasionof its responsibilities to  eva luate and guide America’s natio nal  intere st. The  role of Congress, especially the House, has indeed  expand ed thro ugh  the  increased inter ­national  financial involvem ent of the United  S tate s. However, the  appropriat ions process was never good for any thing bu t the  cons ideration  of increm enta l issues, and  a preoccupat ion with such issues has only succeeded in fur the r blinding Members of Congress to the real  issues.
This  “appropria tions a ppr oac h,” coupled with the  above-ment ioned  preference for agency autonom y, the  passive acceptance of executive agreements , and  probab ly a sense of be ing browbeaten  by the  executive wrapped in the  flag, has  prev ente d any  serious par liamenta ry reexamination  of America’s posture in the  world during the  las t revo lutiona ry decade or two. As a resu lt, some mighty old doct rines and  concepts continue to  guide our  specific action s, no t because we
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nec essarily bel iev e in the m,  bu t bec aus e th ey  are  all we have . Fo r exa mple, we 
continue to  op erate in the world,  pa rti cu la rly in So uthe as t Asia, as tho ug h com­
mu nis m were  a singl e, mo nolith ic wor ldwide con spi rac y. With in th a t co ntex t we 
stil l te nd  t o view every ou tbreak  of v iolence  and every coup d’tta l in th e world as 
in te rrelated  an d cumu lat ive  an d to  assess eve ry out come  in ter ms of whe ther  i t is 
“a  loss to  th e free wo rld .” A m ajor  a rgum en t for  ou r bei ng in Vietnam  on an  ex­
panded  basis , f or  example, ha s bee n no t o nly  the  so-ca lled dom ino the or y,  bu t also  
th e ass um pti on  th a t the Vie tcong are  pu pp ets of the Nor th  V ietnam ese , th a t the  
Nor th  Vietn am ese  are  pu pp ets of th e Chinese , an d th a t the Chinese an d th e 
Ru ssi ans are  ru nn ing the show  tog eth er , so th a t if we can  ju st  win there “ we’ve 
go t ’em lick ed all  ove r the  wo rld .”

One ca nn ot  fai l but be appa lle d by  th e ove rwh elm ing  pow er of unexam ine d 
premises. I t  is these premises more th an  a ny  eco nom ic i nteres t, or  any  con trac tu al  <
or tr ea ty  com mi tm en ts (or even  th e pr ior  p rese nce  of Am eric an t ro op s) , th a t push
us on in to  th e Asian Co nt ine nt . And we hold on to the se pre mises  desp ite  th e 
fa ct  th a t th e no tio n of com munism as mo nolith ic was  weake ned  in  Yugos lav ia, 
em ac iat ed  in Hun ga ry , and annihi la ted  in Ch ina , no t to  men tio n its  dra wing an d 
qu ar te rin g in Afr ica  an d th e th ir d world,  in Czech oslo vak ia, an d Lord knows 
whe re else. Al tho ugh th e breach  betw een  Ch ina  and  Ru ss ia is more profo und th an  
an y b rea ch  we h av e e ver ha d wi th ou r hi sto ric  all ies, a t l ea st since th e Wa r of 1812, 
th e Con gres s h as  ne ve r on a  ful l-scale basis  ex am ine d th e possibil ity  t h a t ther e are  
man y com munisms , th a t na tio na lis m is now a str on ge r force th an  com munism.
In  t he  abs enc e of a full and ope n reev alu ati on , eve n th e mo st soph ist ica ted Me m­
ber s of Con gress, th e exe cut ive  bran ch , an d th e press fre qu en tly  refer ind isc rim i­
na te ly  to  an y adversa rie s in So uthe as t Asia  as th e “ Co mm un ist s.”  Body coun ts 
refer sim ply  to  “ 2,000 Co mm un ist s.”  A pr iso ne r is a “ Co mm unist  pr iso ne r,”  
whe ther  he  is La ot ian,  Chinese , or Vie tna me se.  Do all tho se  yellow men real ly  
look alike, or  is it  our rac ism? I th in k it  is ne ith er . I th in k it  is th e blindness 
imp ose d by  an cien t cri ter ia,  lea rned  by  ro te,  as to  th e ch ar ac te r of th e en em y 
and th e th re at ag ains t vi ta l na tio na l in te rests .

Th is is th e re su lt of the ina cti on  th a t has drain ed  so much power aw ay  from 
Congress.  Con gress cannot have  the powe r t o dir ec t a war. But  i t can define wha t 
wa r is, wha t th e te rm s of victory are , and, mo st im po rtan t, w ha t th e sta kes 
shal l be. In stea d,  Congress has allowed  th e exe cut ive , an d esp ecially  t he  mi litary, 
to  define the gu iding concep ts an d define th e te rm s of vic tor y. T hat  wa y we can  
nev er win. Winning is a m at te r of def ini tion. If  in ord er to  just ify  our presen ce 
we mag nify  a t each ste p the  sta ke s an d th e te rm s of the conf lict,  vi ctor y becom es 
un at ta in ab le  a t eac h step. When we place each conflic t in the  general  co ntex t of 
world Co mm unist  c ons piracy  a nd  t he n dep end on exe cut ive  agencies , pa rt icul ar ly  
the mi litary , to  find ad  hoc jus tif icati on s for  p ar tic ul ar  act ion s, no lim it is se t on 
th e ch arac ter of our burdens. In  fa ct  there is an  inverse re lat ion sh ip  be tween th e 
scope of the conflic t an d the scope of th e just ifi ca tio n: Th e weaker th e ad ve rsary 
the  grea ter  th e nee d for jus tif ica tion.

There  is no rea son  in th e world wh y lay me n, especially  wh en assembled in 
Congress,  ca nn ot  se t the pa ra meter s of in te rn at io na l conflict. War  is a sp ec ial ty,  
and when th e lay me n replaces th e spe cia list , he has a fool for  a clie nt.  But  th e 
con diti ons  of victo ry  and th e ch ar ac te r of th e wor ld en vi ronm en t are  no t th e 
exclusive doma in of the  spe cia list . In  f ac t th e spe cia list  ma y be the leas t qua lified 
for  th ese  kin ds  of ju dg me nts .

This is pa rt icul ar ly  tru e wh en we are spe aking  of th e spe cia list s in wa r and 
viole nce.  De Tocqu evi lle exp ressed  gra ve  concern ab ou t th is pa rt ic ul ar  pro ble m 
in 1830. In  aristo cra cie s, he observed,  th er e is a na tu ra l an d accepte d rank ing  in *
soc iety , of w hic h th e mi litary  caree r is me rely a refl ection.  Th ere  is lit tle  pre ssu re 
or comp eti tio n among  officers of noble rank , for th e soc ial di sti nc tio n between 
ca ptain an d major  is no t so ve ry  gr ea t. But  in dem ocrat ic arm ies  the pre ssure 
of comp eti tio n for  a lim ited nu mbe r of up pe r rank s is extre me , for the se rank s 
are  t he  only sou rce  of av ailable st at us . Th us , he concludes , the urg e to  p ut a mili ­
ta ry  def init ion  on ambiguous, dip lom ati c re la tio nships  is fa r mo re com mon  in 
dem ocr atic cou ntr ies . His  essay,  “ Wh y Demo crati c Nat ions  Are Natur al ly  
Desi rous  of Peace, and the De mo cra tic  Arm ies of W ar ,” is an  ungen ero us and 
anachro nis tic  stat em en t of th e case.  However , w ha t cit ize n to da y is willing to  
sta ke  his life on th e abili ty of th e mili ta ry  s pecia list  t o se t prop erl y th e ve ry con ­
diti ons  wi thin which he himself  i s to  opera te?
Power unseized and  unexercised

If Congres s rep resents a na tio n des irou s of peace, Con gress is no t bo un d to  
oppose all wa r. But  Congres s is respon sib le for  e sta bli shi ng  po lit ica l guidel ines of 
mili tar y ac tio n, an d in the pa st  20  o r 30 y ears th e reverse has more oft en bee n the
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case. Under conditions of crisis, Congress often seeks to do what it cann ot do be­cause it will not do what it mus t. Congress cann ot direct thi s war or any  other war. What  it can do, and  what it has not  done, is to set guidelines for direc tion and limits on the extent  of A merica’s com mitm ent.
Congress war powders, like the  Pre sident’s, are lodged in the  Consti tution.  As Corwin observed, “ * * * the  Const itution, considered only for its affirm ative grant s of power capable  of af fecting the  issue, is an inv ita tion to struggle for the privilege of directing American foreign  policy. And in add ition to con stitutio nal  powers, there  is also ample  polit ical support for successful congress ional parti cipation.
Congress has the con stitutio nal  power, which it has no t sought to use, to define the objectives and limits  of war. If it  has the power  to  declare  war, it also has the» power to set the terms of w ar and  the  cha rac ter of v icto ry. In  the  20th cen tury,especially since America’s emergence as a world power, decla red war has come to mean total war, involv ing a to ta l commitmen t of pop ulat ion and  ind ust ria l capacit ies and, if necessary, the to ta l annihilation of the  enem y. But  war, in­cluding declared war, is a cont inuum. To tre at  it otherwise in our age is to com-* bine medieval  religious outlooks with modern techno logy.
Yet, it  is Congress t hat  has tended  to be the  more mili tari stic  and  uncompro ­mising, whereas the executive has tended to recognize th at  war is a continuum.  Once American troops a re involved in violence abroad, Congress tend s to assume a role of pro tectin g the mili tary  a nd adopting its point of view. Some of our mo st famous milita ry minds are not  a nd have never been mil itary men.Once war is recognized as a  continuum, powers other than  the  power to declare war become clear. For example, the re is no reason why a  declaration of war c annot  include a number of limi ting clauses. Ins tea d of th e Tonkin resolution, an uncon­ditional, nondeclarat ion of war, Congress would have been far be tte r off decla ring a conditional s tat e of war. The declarat ion of war, or resolut ions passed in p urs uit  of such a declarat ion, could hav e defined the  limi ted objectives , the  limited, characte r of victory, and even the condi tions  for armist ice. By opera ting as thou gh war must be eithe r nonexistent or total,  Congress abd ica ted  its role thro ugh  the  Gulf of Tonkin resolution, unt il 1970, when the  situat ion  had become so intoler­able th at  Congress sought  in fac t to direct the  conclusion of the war ra the r than  to set limits within which the  execu tive and  the  mil itary could conclude the war. In  any case, if a decl arat ion of war does n ot mean  tota l war, the n the  con­gressional declaration could include a number of “w herases” and  “now there- fores.” A s tate of war is no t a sta te  of being bu t a sta te  of commitm ent to a cer tain  amount of violence, the  degree and  charact er of which are well wi thin  t he  grasp of a body of laym en in Congress assembled.
Some are concerned th at  the  decla ration of war is a poor techn ique for any­thin g sho rt of the actual  inten t to  engage in total  war because  a declaration of war automatically  reduces domestic civil liberties. There is ample basis for such a concern, bu t it is only as tru e as we allow it, through  inact ion, to be. In  fac t, the  very involvement of domes tic civil liberties  gives Congress’ war powers its potenti ally  strong political base as well as an addi tional source of constitutio nal  power. Let this  be pu t as bluntly  as possible: Most of Congress’ effective war powers derive from domes tic powers.
If to tal  war means tot al involvement of resources and  popu lation, then limited  war means limited involvement of resources and popu lation. Congress has the  power to limit  or expan d war and other inte rna tion al involvements by set tin g limits  on the  amount of domestic involvement. Such limits are  di rectly  effective to

K the  extent th at  they pu t resources in t he  hands of the  Pres iden t a nd the  milita ry.Such actions are also effective in symbolizing to the  executive and  to the  world the  degree to which the  coun try intends to be involved.
Two brief examples: In the  area of conscription, Congress has tur ned over vir tua lly  tot al powers to the  executive. Manpower requ irem ents  and  the  condi­tions  of recruitment, which should  be jealously guarded  by a great democratic assembly, are considered means by which Congress serves the  military. A second sorry  example is the general field of civil liberties, of which consc ription  is a pa rt,  where Congress could guard effectively against the  more insidious problems of declared war. True,  during our two most important involvements in undefined bu t real  wars—Korea and  Vietnam—the righ t to dissent was in large pa rt main ­tained. But this was owing far more to  solid American trad itio ns and  the  Supre me Court tha n to any efforts by the popu larly  elected branches. On the c ontrary,  wh at Pres iden t Trum an sta rted in his loyalty  program became a route through  which Congress virtu ally  trie d to define the  Korean conflict as an undec lared bu t total  involvement. The House Committee on Un-American Activit ies is bu t one of those very important ins trum ents by which Congress has  tried inte rnally to
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tr e a t lim ited  w ar  as  th ough  it  were to ta l war  by  de fin ing in te rn al d is se nt as  
in te rn at io nal ly  re le vant. 1 D uring  th e V ie tn am  war , Co ng ress w en t st il l fu rt h e r 
by  cy nica lly  ad di ng  to  th e  civ il righ ts  law a to ta ll y  unco nst it u ti onal  am endm ent 
to  m ak e it  a cr im e to  or ga ni ze  fo r di ss en t. Thi s is th e  fi rs t Fed er al  se di tion  law 
sin ce  th e Jo hn Ada ms ad m in is tr at io n.

An d y e t it  is in  civi l libe rt ie s th a t Co ng ress  wi ll fin d po li tica l ba se  su ff ic ient  
“ to  s trug gl e fo r th e pr iv ile ge  of di re ct in g Amer ican  fo re ign po licy .”  As De Tocq ue-  
vi lle  po in te d  ou t,  and as  20 ye ar s of pu bl ic  op in io n po lls  conf irm , th ere  ar e  tw o 
sy st em s of op in ion in  th e  U nited  S ta te s,  perh ap s in any  de m oc ra cy . On e sy s­
te m  of op in ion is nat io nal is ti c.  I t  is ba se d on  co ns en su s, an d, as  re gar ds th e  
ou ts id e wo rld , is mob ili za bl e and m il it ar is ti c.  T he seco nd  sy st em  of op in io n is 
do mes tic  and  li bert ari an . I t  is ba sed mo re  on dis se nt , is self ish , an d in a word,  
nonin te rn at io nal is t.  The se  tw o s ys te m s of o pinion  a re  n ot  p ro du ce d by  tw o en ti re ly  
di ff er en t pe op les;  no r are  th ey  th e Dr . Je kv ll  and  Mr. Hyd e in ea ch  of us . B ot h 
ar e es se nt ia l pa rt s of a n y  co untr y  and  any  pe op le  ded ic at ed  to  it s own free do m . 
B u t ea ch  op er at es  in  di ff er en t co nt ex ts , an d ea ch  re sp on ds  to  di ffer en t st im uli .

In  ou r co nst it u ti onal sche me,  it  was  in ev itab le  th a t th e  tw o sy st em s of op in io n 
wou ld a tt ach  th em se lv es  to  di ffer en t in st it u ti ons.  On e of th es e sy st em s of op in io n 
is a tt ached  to  th e Exe cu tive . The  o th er te nds to  be co ng ress iona l, th ough th er e 
is li tt le  ef fo rt by  Con gres s as  a bo dy  to  dr aw  from  it.

Tab le s 4- 1 and 4 -2  on ly  be gin to  su gg es t th e  pr ofo und dif fer ences in  th e  tw o 
sy st em s of po lit ic s. E ach  ta ble  is ba se d on a ques tion as ke d on v ir tu all y  ev er y 
po ll ta ken  b y th e Amer ican  In s ti tu te  of Pu bl ic  Opinion  c on ce rn in g how in di vid ual s 
fee l in  ge ne ra l abou t th e  way  th e P re si den t is do ing his jo b . The  que st io n is as ke d 
re gu la rly an d is no t ti m ed  or  p it ch ed  ac co rd in g to  any  part ic u la r national  or  
in te rn ati onal even t.  T h a t is, it  does no t seek  a re fe re ndu m  on a  p art ic u la r issue  
b u t only a ve ry  ge ne ra l fee lin g abou t th e  P re si den t a t a  give n poin t in  tim e.

TABLE 4-1.— THE PRESIDENT'S RELATION TO HIS PUBLIC— INTERNATIONAL EVENTS

Date

June 1950...........................................
July  1950...........................................
August 1956......................................
December 1956 ................................
July 1 9 5 8 .. ............ ..........................
August 1958...... ................................
May I9 6 0 .. .......................................
June 1960...........................................
March 196 1.. ....................................
Ap ril 1961..........................................
October 196 2....................................
December 1962.................................
October  1966.. .................................
November 1966.................................
June 1967........................ ..................
June 1967..........................................

Time

"D o you approve 
of the  way the  

President is 
han dling his 

job?”
Yes (percent)

Before Korean outbreak..........................................................................
Af ter  U.S. e n tr y ............. . ........... .............................................. ............
Before Israeli, Br itish,  French attack on Suez.....................................
Af ter U.S. oppos ition to the attac k. ......................................................
Before Lebanon........................................................................................
Af ter  U.S. marine landing............... ........... ...........................................
Before U-2 inc ident...... ...........................................................................
U-2 debacle; collapse of S u m m it .. ......................................................
Before Bay of Pigs..................................... .............................................
After Bay of Pigs......................................................................................
Eve of Cuba c ris is .....................................................................................
Af ter missile c ris is .................................................................... ..............
Before tour of Pacific ...............................................................................
Af ter  tour  o f Pacific .................................................................................
Before Glassboro conference..................................................................
After  Glassboro conference................... .................................................

37
46
67 
75 
52 
58 
62
68
73 
83 
61
74 
44 
48 
44 
52

Source: Theodore J. Lowi, “ The End of Libera lism ”  (New York:  Norton, 1969) ch. 6, based on polls of the Amer ican
Inst itu te  of Public Opinion (AIPO). See Nelson W. Polsby, "Congress and the Pres idency" (New Yo rk:  Prentice-Hall,
1964), p. 26, and Kenneth Waltz, "Fo reign Policy and Democratic Po litics”  (Boston: Litt le, Brown, 1967), ch.  10.

1 T here  was a recent change of name to House Com mit tee on In ternal Securi ty. For more on th is issue, see
Chapte r 5.
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TABLE 4-2 .—THE PRESIDENT’S RELATION TO HIS PUB LIC-DO MESTIC EVENTS

Date

May 1947...........................................
July 1947.............................. ...........
Late January 1952............................
Ap ril 1952..................... . .................
July 1957..........................................
Late October 1957.........................
Early Ap ril 1962....... .......................
May 1962______ ______ . . ____
September 1962...............................
October 1962...................... ..............
Late May 1963..................................
Late June 1963.................................
July 1965............................ .............
August 1965......................................
June 1967__.................. ...................
August 1967......................................

Time

"D o you approve 
of the way the

President is 
handling his 

job?”
Yes (percent)

r

*

Before veto of Taf t-Hartley (June 2 0 ,1 9 4 7 ). .. ..................................
After ve to ....................... .........................................................................
Before stee l seizure (A pr . 9,19 52 ).......................................................
Af ter  steel seizure....................................................................................
Before t roops to Li ttle Rock (Sept. 25 ,1957) .......................................
Af ter  troops to Li ttle R o ck.. .................................................................
Before steel price rol lback—.................................... .............................
Af ter  steel price ro llb ac k. ......................................................................
Before t roops to Oxford, M is s .. ................................. .........................
Af ter troops to Oxford, Miss ....... ...........................................................
Before c ivi l righ ts message ..................................................................
Af ter  c ivi l rights message......................................................................
Before medicare passage........................................................................
Af ter  medicare  passage...................................... ...................................
Af ter  Glassboro, before De tro it............................................................
Af ter  troops to De tro it................................................. . .........................

57 
54 
25 

128 
63 
57 
77 
73 
67 
61 
65 

261 
69 

3 65 
52 
39

i  This survey was taken very soon af ter Truman announced his reti rem ent. By June, approval of his job had gone up to 
32 percent.

3 1 n August it  was s till  61 percent.
> Note that  1 month later , in September, approval rate was st ill the  same, 65 percent.
Source: AIPO polls.

These two tables are the result of the  following experimental situation. Each 
item involves some action or event unambiguously associated with the President and his administration. The polls chosen were taken immediately before each action and as soon after the action as polls were available. Inasmuch as no other 
event of equal importance occurred during the period in question, there seemed some basis for att ributing at least some of any observed variance to the events themselves. I t should also be emphasized tha t the analysis does not rest on any single before-and-after example, but  with the overall patt ern  as determined by the repetition of identical before-and-after results.

The results demonstrate that the American public is in fact quite capable of expressing very specific responses within very brief periods of time to impor tant leadership situations. We have what V. O. Key in his posthumous work called “responsible electorate.” But it is even more interesting to note the character of tha t responsibility. On matters of interna tional affairs, an event involving the 
Presidency received consistently strong supportive responses. No matter what the situation was, no m atter whether the event was defined as a success or a disaster, the people tended to rally around the President in significant proportions. A 
generally agreed on disaster, such as the Bay of Pigs, tended to rally people to the President apparently without regard to their a ttitude  toward the event itself. In fact, t ha t costly adventure seems to  have been responsible for helping to bring 
President Kennedy’s support to an almost historic high. But even a less impor tant action, such as President Johnson’s 1966 visit with former Premier Ky in the Pacific, bolstered the President’s faltering popularity .

The figures in table 4-2 provide a strong contrast. Firs t, domestic leadership actions do not evoke the same degree of responsiveness. But  more importan t, the direction of the responses is almost opposite of those observed on tab le 4-1. In the eight impor tant instances on table 4-2, there  was only one in which support  
for the President actual ly increased, and this may have been owing to the fact tha t the followup survey was taken  very soon afte r President Truman announced his retirement plans. (Two months la ter he enjoyed the approval of 32 percent  of the public.) The 1962 event helps best to show how clearly the public seems to 
discriminate between a  domestic action and an international one. In  September 1962, immediately before the dispatch of Federal troops to the Univers ity of Mississippi campus, President Kennedy’s handling of the job was approved by 67 percent of the sample. Immediately following the occupation of the  campus, President Kennedy’s standing dropped noticeably to 61 percent. This was mid- October, which happened to be the eve of the Cuban missile crisis. The results of the first AIPO poll following the missile crisis, in December, reveal th at general support of the President had jumped well beyond the status quo ante—the Mis­sissippi crisis—to the very high level of 74 percen t approval.
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These  figures stro ngly bear out  the general impression th at  the re are  two sys­
tems of politics, one inte rna tional  and  one domes tic. The  former is att ached to  
the  presidency because it symbolizes sove reignty and  inte rna tional  invo lvem ent.  
The  la tte r is congressional to the  ex ten t th a t Congress, the  spi rit of fa ction and  
pa rty , chooses t o involve itself in these ma tte rs.  The poli tical sy stem  involved  with  
intern ational affairs  is consistently  supp ort ive  of th e Government, and  is usual ly 
sup por tive  on the  basis  of a two -th irds and three-fo urth s consensus . The  closer 
we move to  t otal  w ar the  closer we can expect this system to move to to ta l con­
sensus.  This  would na tur all y be the case, bu t consensus is ar tific ially  m oved still 
higher t hrough  patr iot ic campa igns, propag and a, and  legal suppression  of dissent.

The  other system  is no t consistently  below majori ty consensus, b ut  its  tendency 
is always downward. This is an inevitable pa rt of our electoral and  local pa rty  
process;  these  figures are simply a drama tic  represen tation of the  res tra int  th at  
an active elec tora te is supposed to pu t on those who are elected. Congress has an 
obligation to pro tec t and mainta in this  system of downward tendencies. Bu t if 
ever there were a prac tica l and selfish argum ent  for civil liberties, here it  is. When 
at any  point it is the opinion of Congress  th at  a war is not a total  war, it is the  
time to  express thi s opinion b y expansion ra ther  than  contrac tion of civil liberties. 
Here is a basis of power as well as a fundam ental obligation. Joseph McCar thy , 
HU  AC, and  many others have proven clearly enough that  it is easy to  mobilize 
public  opinion aga inst  unpopula r dissent , especially  when the  dissent  is connected 
with  internatio nal  issues. But  a full analysis of Congress constitu tional power 
should show th at  any  limitation  on dissent eats  up Congress own political base. 
Total war is, of course, the exceptional case of no public opinion and t ota l executive 
powers. Bu t how often is there to ta l war?

A F T E R  V IE TN A M

I t is never sufficient, especially in ma tte rs regarding a large democratic assembly, 
merely  to sta te desirable goals and avai lable  powers. Time and  again throughout 
our  history we have discovered th at  good hab its mus t be inst itut ionalized. Con­
gress will never  use its constitu tional and  political powers in an effective  foreign 
policy manner unless it develops a rou tine  and  a hab it for the ir use. Thu s, what 
we need is an equivalent in foreign policy to the  “au tomatic stab ilizers” bui lt into 
our  domestic economic policy: the Employment Act of 1946, t he welfare system, 
the  grad uate d income tax, mon etary powers, and general countercyclica l com­
pensato ry policy.

The automatic  stabilizer in th e foreign policy field would ha ve to begin with an 
organic statute which would require  an  annua l assessment of the st ate of the  world. 
Pure  rhetoric could be avoided by specify ing precisely the  ma tters to be covered 
by the Pres iden t and by sett ing up a joint comm ittee,  much like the  Jo in t Eco­
nomic Committee, through which professional papers  and  regular teach-ins could 
provide frequent , frank, and unashamed  reassessments  of such outm oded di­
chotomies as communism versus the  f ree world.

Congress could require a sta te of th e world rep ort  th at  would go beyo nd rhetoric. 
It  would include assessments of the  s ta te  of nation alism  in the  world and the  re la­
tion  between national ism and  such internat iona lism s as communism, capi talism, 
and  Zionism. Congress could also require th at  such a  report include a review of the  
sta tus  of dissen t in  this  country. Such legislation would require regu lar evaluation 
of all laws and  practice s perta ining to  an d affecting  speech and assembly. It  would 
be ideal if such assessments would lead to regu lar congressional resolu tions rega rd­
ing the sta tus  of the  individual in the  cold war. Some of the  ma tters might be 
qui te rhetorical, bu t the h abi t of self-evaluation  would be most healthy, and  app ro­
priate  rhetoric often does limit  fu ture conduct. Such h abits  would work as though 
Congress had  temporary  in junc tive  powers aga inst the  President , suspending a nd 
exposing certain pract ices until  the  President  has fulfilled some kind of “show 
cause” requirements.  The advanta ge would be th at  such injun ction s would occur 
regularly and not  merely when crisis rend ers the power impossible to use. Such a 
process could also be compared to the  bud get ary  process. It  would be elaborate, 
and  it would be a year -round endeavor to review the relat ion between present 
effort, present resources, and upcom ing stress .

Automatic  stab ilizer s could also be b uil t in to internatio nal  economic  activity. A 
profoundly im portant stabi lizer  could, for example, be built by s ta tu te  in to Ameri­
can business thro ugh  the  inte rna tion aliz atio n of large American corporations. 
Vast ly increased foreign holdings of shares in American corporations would in­
evi tab ly con tribute  to world political stabili ty. The United  States has  been no 
more eager th an  the Soviet Union or China to  cooperate with interna tional  political  
bodies, owing to  fear of the loss of sovereignty . But in ternation alizing our corpora-
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tions involves no loss of sovere ignty while it is increasing the potential for world 
stabi lity by increasing actual interdependence and by increasing the credibility of our own commitments to world peace.

Congress also could with very little  trouble ease the application of antitrust laws against mergers involving a foreign corporation and a domestic corporation. 
Hitherto, the Department of Justice has applied these laws with far greater 
strictness to these than to totally  domestic mergers. Congress could also very  easily work out programs to encourage more foreign buying of American stock. 
Precautions against control in certain sensitive industries could easily be written into the statutes.

The purpose of all this, however it might technically be done, w’ould be to 
introduce the kind of monetary interdependence that was fairly  obviously the 
foundation of what Polanyi has called “the hundred years of peace” of 1814 -1914. 
Countries are far more likely to enter into substantial agreements and to live 
conscientiously by  the terms of those agreements if each country has a substantial 
stake in the other country. As Polanyi has suggested, the houses of Morgan and 
Rothschild had more to do with the hundred years of peace than the combined 
influence of the European armies and the British nav y.4

There are other automatic stabilizers that a well-motivated imagination could 
conjure up. Their  enactment is Congress’s power and obligation. And they  should 
be contrived for the future and not designed for the particular crisis at hand. 
And their desirability should be obvious to anyone who appreciates the extent to 
which the whole of the American constitution is built on the principle of auto­
matic stabilizers. Separation of powers, check and balances, federalism, bicameral­
ism are the most formal of the stabilizers built into the system as faith tha t better 
government has a better  chance when i t is the outcome of confrontation.

Confrontation between the Executive and Congress is both natural and de­
sirable, in foreign as well as domestic policymaking. One source of serious error 
after World War II was bipartisanship, largely  because it shackled Congress in 
its relations with the President. Bipartisanship declared open confrontation off 
limits; this contributed to the direct delegation of power to the lower level agencies 
and nonpolitical bureaucrats without adding power or legitimacy to either the 
President or Congress. A careful  s tudy  of the his tory of bipartisanship would tend 
strongly toward the conclusion that confrontation is better  than cooperation 
between President and Congress. Such a review would also support the proposition 
that an independent Congress boldly  exercising its war and peace powders is far 
more dependable and effective than the party system in governing America’s 
international conduct. Parties as suggested by bipartisanship, are not dependable 
in the foreign policy area. No better instance of this can be found than the present 
situation regarding the Vietnam war. Each pot has called the other kettle  black, 
and they are both correct. Parties are good to a limited extent in inflict ing electoral 
punishment, to  use Kenneth Waltz’ felicitous term, on the international policies 
of the part y in power.5 But this method is not regular and dependable. More im­
portant, it is not a constitutional process, and therefore in addition to being un­
dependable and ineffective it also grants little legitim acy to antiwar dissent until the war drags on long enough to make attacks on it a matter of political advantage.  
When those who made the war, later attempt to assume a dovish leadership in 
opposition, they  are simply not very  plausible. A more independent Congress 
might have encouraged some of these people to resign and take their case to the 
public at a time when their opposition might have meant something. To wait for 
their party to leave office to say they  were the original peaceniks is neither ap­propriate nor effective.

As a political institution Congress is, of course, capable of the same kind of 
opportunism. But  it is also true that Congress has always been more noninter­
ventionist than the President. If somehow that kind of spirit can be turned into a mature and subtle restraint rather than kind of flipflop between isolationism and 
jingoism, we would ultimately develop the kind of responsible American foreign 
ministry that the world w aits for.

It has been said that the military fights current wars with the strategies  of 
each previous wrar. Congress’ obligation is to fight current wars with the concerns 
of the next. Otherwise, there will be no system within which to realize the hopes 
for which wars are supposedly fought.

This is what the present constitutional debate is, or should be, all about. Long 
periods of preparedness— which in our day  we call cold war, limited war, police 
action, and so on— are a serious threat to democracy. Preparedness means mo-

4 Karl  Po laynyi, The Great Transformation (Boston: Beacon Press,  1957).1 K enneth N . Waltz, Foreign Policy and Democratic Politics (Boston:  Lit tle,  Brown , 1967), ch . 10.
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biliza tion,  and  mobil izatio n mean s limi tation of personal freedom. At some 
poin t in a long period of prepa redness, a people can lose t he  ha bi t of freedom. And 
this spells out  the  dual obliga tion of Congress in foreign  policy. Congress must 
seek, and has the  power to  seek, to p rote ct democracy  from cold war. And Congress 
must simultan eous ly seek to use democracy to set direction s and  limits  on our 
preparedness. When these two obligat ions, and  the ir concom itan t power, are 
used to reinforce each other, Congress is obviously performing  in a way ideally 
suit ed for a ma ture democra tic par tici pat ion  in world affairs.

V

*■

*

*



S ta tem en t  by  P r o fe ss o r  W . T . M all is on , J r ., N ati onal L aw
C e n t e r , t h e  G eo rg e  W ash in gto n  U n iv e r sit y , W a sh in gton ,D.C.
I apprecia te your inv ita tion to subm it a fur the r sta tem ent  to supplement my 

r  direct test imo ny to the  subcommittee  of Jun e 23, 1970.It  seems app rop ria te at  this  par ticu lar time  to stress the  fac t th at  effective congressional  par tici pat ion  with  the executive bran ch in exercising the  war and peace powers under the  Con stitution is dependent upon the  Congress obtaining a full and  accu rate  flow of inform ation  upon which to act. Any legislation defining 
w more specifically the  respec tive auth orities of the  President and the  Congresswill not  achieve the  desired resu lt withou t also providing th at  all per tine nt information must be avail able  to the  Congress prior  to the  time  its action  is re­quired . There  is now a widesp read recognition th at  the  Congress did not have adeq uate  fac tual  information  a t th e time it adopted  the Southea st Asia Resolution in 1964 and th at  had such information been available, its actio n might well havebeen quite different .

The conflict situ ation in Sou thea st Asia is app arently moving toward term ina­tion  now, and the  opp ortuni ty for the Congress is to  exercise a more effective decisional role in the  future. The pressing problem now is th e ques tion of lack of, or distorted,  information (such as the  “P enta gon Pap ers” are reveal ing in the Vietnam situa tion) concerning the  Middle East conflict. Should  no t the Congress be moving to discover the accurate information concerning our involvement in th at  area over the  past  five decades  since Woodrow Wilson sen t the  King-Crane Commission to asce rtain  the  facts concerning Palestine  in 1919? This  is essential if the  United Sta tes is to avoid accelerating the mil itary conflict the re which could well lead to a thi rd World War.  The conduct of dip lomacy and  t he  promotion of peace rather  than  war can only be served by a fully informed Congress and  not  by secret executive branch  manipulation s.
In summary, the ent ire constructive role of the  Congress is depend ent  on its obta ining  complete i nforma tion  before it makes decisions. Access to  such informa­tion,  therefore, must be a pree minent part of any new legislation concerning the war powers. In addition , it is ex tremely important th at  the members of Congress and  key staff members tak e the time to study  existing  crucial materia l which is now available. For example, the  material  published in Foreign Relations of the United States is par ticu larly enlightening and rele van t to our par ticipat ion  in the  middle Eas t. The  most recent  volumes on this sub ject  are Volume VII  for 1946 and Volume VII I for 1945, each of which is ent itle d “The Nea r East and Africa.”  This revea ling material has not been sufficiently considered  by theF  Congress and has been completely  ignored by the  mass media  of communication .
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S ta tem en t  by  P r o f . L aw ren ce  V e l v e l , S ch oo l of  L aw ,
U n iv er sit y  of  K ansa s, L a w r en c e , K a n s .

In  re cen t m on th s,  re pre se nta tives  of th e  ex ec ut ive br an ch , a  n um be r of F edera l 
legi sl ator s,  ce rt ai n  a ca de m ic  fig ures  a nd ot he rs  h av e op po sed ju di ci al  or le gi sl at iv e 
in te rv en ti on  in to  th e co ur se  of th e  In doch in a war . T hei r ar gum en ts  ha ve  so m e-  <tim es  be en  p ol iti ca l in nat ure , b u t a t o th er tim es  h av e be en  ba se d up on  th e ir  r ead- *
in g of th e  C onst itut io n. I am  th er ef or e w ri ting  th is  le tt e r in  or de r to  pro vid e a 
re af fi rm at io n of th e fa c t th a t th ere  ar e co ns ti tu tion al  lawye rs  wh o fee l qu it e  
di ff er en tly th an  th e ab ov e- m en tion ed  pe rson s. The re  ar e m an y co nst it u tional  
lawye rs  wh o believe  th a t in or de r to  u ph ol d th e C onst itut io n th er e sh ou ld  be  bo th  
ju di ci al  and  legi sla tiv e in te rv en tion  in to  a di sa st ro us  Pre si de ntial  war,  and who  
fu rt her be lie ve  th a t su ch  in te rv en ti on  m ay  wel l be  cr it ic al  to  th e fu tu re  of th e  
N at io n.

In  r ec en t ye ar s ou r N at io n  h as  s ee n a  t er riple  e rosio n of th e  po wers of Con gr es s,  
w ith a co nc om itan t ag gr an di ze m en t of th e  m il it ar y  and f or eign  re la tion s po w er  of 
th e  Exe cu tiv e.  In  th is  way  th e co ns ti tu tion al  ba la nc e of po wer  was  under m in ed .
Thi s cr ea te d  gr ea t da ng er  fo r th e  N at io n, as  il lu st ra te d  by  th e  fa c t th a t an  u n ­
ch ec ke d ex ec ut ive bra nch  go t us  in to , and  kep t us  in,  th e w ar  in In doch in a.
M or eo ve r, no  o ne shou ld  th in k  t h a t th e unpopula ri ty  of th e  I ndoch in a w ar  m eans 
th a t th e  po ss ib il ity of a P re si den t unilat er al ly  ge tt in g us in vo lv ed  in w ar  h as  be en  
ex ha ust ed  w ith  V iet na m. Su ch  th in k in g  is  ill us ory and  d an ge ro us . The re  h av e be en  
m an y u npopula r wars  i n th e pas t,  y e t Pre si den ts  h av e co nt in ue d to  g et  t he  N ation  
invo lv ed  in  new wa rs.  T he  K ore an  w ar  wa s hi gh ly  unpopul ar  by  th e tim e it  was  
ov er , yet , less th an  2 yea rs  aft er it  wa s fin ish ed , th e  Exe cu tiv e,  pr od de d by Vi ce 
P re si den t Ni xo n am on g othe rs , ca me close to  in te rv en in g in In do ch in a on  be ha lf  
of th e Fre nc h.  Tw elv e ye ar s aft er K or ea , th e  Exe cu tiv e did get  us  m as sive ly  in ­
vo lved  in V ie tn am —a w ar  which  is no w th e  long es t and one of th e  m ost  co st ly  in  
American  h is to ry . In  th e  a u tu m n  of  1969, whe n th e out cr y ag ai nst  the  w ar  w as  a t  a  
tr em en do us ly  h igh pi tc h,  it  w as  d isco ve re d th a t th e Exe cu tiv e wa s fig ht in g a  s ec re t 
w ar  in  La os . In  1970, whe n th e  w ar  wa s su pp os ed ly  be ing wou nd  do wn,  th e  
Exe cu tive  m ou nte d a la rg e in va si on  of Cam bo dia.  Tod ay  th e  Exe cu tive  is a p ­
pare n tl y  st il l en ga ge d in  la rg e-scale bo m bi ng  in La os  an d Cam bo di a.

M or eo ve r,  th e  fa ct s of re al poli tik  in dic at e th a t th is  ki nd  of h is to ry  ca n re p ea t 
it se lf . T hi s coun tr y  has  m il it ary  tr ea ti es w ith m an y na tion s,  tr ea ti e s w hi ch  ca ll 
fo r th e  us e of fo rce in  cert a in  ci rc um st an ce s.  How ev er , th e  pr ec ise ci rc um st an ce s,  
ar e su b je ct to  di sp ute  an d, as  occ ur re d in V ie tn am  w ith  re gar d  to  SEA TO , th e  
Exe cu tive  m ig ht in te rp re t a  tr e a ty  as  re qui ring th e  use of fo rc e ev en  th oug h, 
o th er s s tr ongly  d isag ree.  Ove r t h e  cou rse of t h e  la st  tw o de ca de s, ex ec ut iv e official s; 
ha ve const an tl y  m ad e be ll ig er en t st a te m en ts  to w ard  o th er nati ons.  Exe cu tiv e-  -<
off icia ls hav e so m et im es  be en  fixa te d up on th e  de si re  to  p re ven t C om m unis t 
gov er nm en ts  from  ta k in g  or  ho ld in g po wer , and th ey  ha ve  so m et im es  sp on so re d 
th e  use of fo rce to  p re ven t th is . T hey  ha ve  of te n fe lt  t h a t fo rce re so lv es  p ro ble m s,  
an d, in  ge ne ra l, th ey  hav e of te n sh ow n th em se lv es  to o will ing to  ag re e to  di sa s--  
tr ous pl an s p u t fo rt h  b y  th e  m il it ary .

W ith poli ti ca l fa ct s su ch  as  th es e in  m in d,  and w ith  th e  ex am pl e of h is to ry  to-  
boo t,  it  sh ou ld  be  qu it e  ob viou s th a t  th e  ex ec ut iv e m ig ht get  us in to  fu tu re  un ­
ne ce ss ar y w ar s if le ft  to  i ts  ow n de vi ce s.  T hus,  it  i s cr it ic al  th a t th e  j udic ia ry  and  
th e  Con gr es s es ta bli sh  ju dic ia l and s ta tu to ry  pr ec ed en ts  ag ain st  u n il a te ra l ex ec u­
ti ve w ar m ak in g.  To some  ex te n t,  th e  Con gr es s ha s al re ad y cr eate d  pr ec ed en ts  
by  en acti ng  re st ri ct io ns th a t p re ven t m on ey  from  be in g us ed  to  fin an ce  gro und  
co m bat  fo rc es  in La os , T hai la nd  or  C am bod ia . Thi s,  ho wev er , is n o t nea rl y  th e  
sa m e as  re s tr ic ti ng  th e  us e of m on ey s in  V ie tn am  its el f, whe re  Am er ic an  gro und  
fo rces  ar e figh tin g.  As fo r th e  co urt s,  th ey  hav e do ne  fa r les s th a n  th e  Con gress.
The  Sup re m e C ourt  ha s consi st en tl y  re fu se d to  hea r leg al  ch al leng es  to  th e war , 
a rb it ra ri ly  givi ng  no  reas on s w hate ver fo r it s re fu sa l. Lo wer  court s ha ve  by and  
la rg e re fu se d to  ru le  on  th e  le gal it y  of th e  war , al th ough a few  co urt s hav e 
re ce nt ly  show n th em se lv es  will ing to  de al  w ith  th is  pr ob le m .

D es pi te  th e  court s’ p ri or ge ne ra l re lu ct an ce  to  de al  w ith th e  w ar , it  is m y ho pe  
th a t in  th e  near fu tu re  th e  ju dic ia l cl im at e wi ll ch an ge  in  a w ay  th a t wi ll en ab le ;
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us to  ob ta in  a judicia l ru lin g ag ains t th e lega lit y of un ilat er al  ex ec ut ive war ­ma kin g. I mig ht  te ll you  of tw o eff ort s wh ich  are di recte d toward at ta in in g th is  en d. F ir st , a t th e requ es t of Re v. Jo hn  Wel ls, who or ig inated  th e M as sa ch us et ts  an tiwar  bill an d with  whom I was asso ciated  in effort s to  pass th a t bil l, th e Con­st itut io na l La wy ers’ Co mm ittee  on Und ec la red War ha s b een for me d, w ith  m yse lf as chair man . Th e comm ittee , wh ich  nu mbe rs  alm os t 40 me mb ers , ha s filed an d will co nt inue  to  file legal briefs  in cases chall engin g the co ns ti tu tion al ity of the war. Sec ond , I ha ve  ju st  pu bli shed  a  book  en ti tled  “ Und ec lar ed  W ar  an d Civil Disob edien ce,” wh ich  I hope  will als o mak e a co nt ribu tio n to w ar d ch an ging  th e lega l c lim ate . Th e book , w’hich ha s a for ew ord  b y Prof . R icha rd  F al k of P rinc eton  Unive rs ity , se ts ou t in  de ta il my  view s on why  th e war  is un co ns ti tu tion al  an d wh y it  is cr iti ca lly  im port an t th a t co ur ts  deal with  th e mer its  of th is  qu es tio n.  Th e book discusses  almos t all  t he  ar gu m en ts  w hic h have  bee n p u t fo rth on th es e subjec ts an d find s th e Ex ec ut ive’s a rg um en ts  w an tin g.  If  y ou  wis h, th e pu bl ishe r would  be de lig hted  t o  send you a co mpl im en tary  c opy of t he  b ook. Th e pu bl ishe r is the Du nellen Co.,  145 E as t 52d St re et , New  York, N. Y. 10022. You can ei th er  wr ite  th e Du ne lle n Co. di re ct ly  or le t me know  th a t you w an t a copy  and I wi ll see th a t one  is se nt  to  you.
In  con clusion, le t me  say th a t you can  feel  free to  use  th is  le tt e r in an y wa y you  wan t, includ ing inse rti ng  it  in th e Congr ess ion al Re co rd . Despi te  th e ad­m in is trat io n’s e ffo rts  to  suppress t he  iss ue of t he  w ar,  t he  qu es tio ns  of it s po lit ical wisdom  a nd  co ns tit ut io na l lega lity are  am ong th e pa ra m ou nt  issu es of th e  da y—  I th in k th ey  a re  the p ar am ou nt  is sues of t he  d ay —a nd  eve ry th ing pos sib le shou ld be don e to  k eep these qu es tio ns  in  t he  f or um  of publi c discussion.



(Submitted for the Record by Mr. Stevenson)
Sta te men t of  H on . W ill iam P. R og er s, Sec re ta ry  of Sta te
BEFO RE THE SEN A TE F O R E IG N  RELA TIO N S C O M M IT TEE, M a y  14 , 19 71  

C o n g r e s s , t h e  P r e s id e n t , an d  t h e  W a r  P o w er s

I.  Introduction
It  is, as always, my privilege  to  app ear  before thi s com mittee. I am gra tefu l 

to  you, Mr.  Chai rman , and  to members of th e com mit tee for the  oppor tun ity  to 
tes tify on t he  ser ious ques tions und er consideration. ♦,

The  committe e has helped  stimu late an im po rta nt  examination of the  war 
powers of the  President  and  Congress und er our  Const itu tion. This  adminis ­
tra tio n, of course, fully respects  Congress’ rig ht to exercise its  c ons titu tional role 
in decisions involving the  use of mil itar y force and in the  form ulation of our 
Nat ion’s foreign policy. We realize th at  under our con stit utiona l system, deci­
sions in th is vital area should  reflect a  common persp ective amo ng the legisla ture, 
the executive , and  the elector ate so th at  each may  play  its  prope r role. We also 
recognize th at  this common perspective can only be built  through cooperation  
and consult ation between  the legislative and execu tive b ranches. Generally speak­
ing, the constitutiona l process so wisely conceived by the  Fou nding Fathe rs has 
worked well throughout our his tory . Any at tempt  to  change it  should  be ap ­
proached carefu lly and should be sub jected  to  long and  full considerat ion of all 
aspects of th e problem.

The issue before us involves the  constitutional au thor ity  to  comm it forces to 
armed com bat and  rela ted  ques tions . These ques tions have been  the  sub ject  of 
cons iderable debate and scholarly at tent ion.1 Unfor tun ate ly,  they  are often ap ­
proa ched polemically w ith one side argu ing the  P res ide nt’s const itu tional  autho r­
ity as Commander in Chief and  the other side asse rting Congress’ cons titu tion al 
power to declare  war—th e implicat ion being th at  these powers are  somehow 
incompa tible. The contrary  is tru e. The fram ers of the  Co nst itu tion inte nded 
th at the re be a proper balan ce between the  roles of the  Pre sident and  Congress 
in decisions to use force  in  the conduc t of foreign policy.

In  discussing these  issues with  you today,  I wish first to  review the  historical 
bac kgroun d of the  war powers ques tion,  beginning with the  Const itution itself  
and tracing the  prac tice of th e Nation throughout our his tory . I would then like 
to  place  the war powers issue in the modern con text and  discuss with you the  
factors  which I see bearin g on the  issue of the  exercise of Pre sident ial and  con­
gressional powers now a nd in  the  foreseeable futu re. Fina lly, from  thi s pe rspective  
I will descr ibe what I believe the nat ion al intere st requ ires in terms  of a  proper  
bala nce  between the  President  a nd the Congress.

First, le t me stress  th at  cooperation between the  execut ive and legislative 
branches  is the  hea rt of the  political process as conceived by the  framers  of the  
Const itut ion . In  the  absence of such cooperation, no legislation which seeks to 
define cons titu tional powers more rigidly can be effective. Conversely, given *
such cooperation , such legisla tion is unnecessary. Obviously there is need for and  
gre at value in congressional par tic ipa tion in the  formulation of foreign policy 
and in decisions regarding the  use of force. But , at  the  same time, there is a clear 
need  in term s of natio nal surv ival  for preserving  the  constitutio nal  power of the 
Pre sident  t o act in emergency situatio ns.

1 See generally, Background Information on the Use of United Sta tes A rmed  Forces in F oreign Countr ies, 
House Comm, on Foreign  Affairs, 91st Cong., 2d Sess. (Comm. P rint  1970) (hereinafter ci ted as Background  
Info. 1970); Documents Relating  to the War Power of Congress, the  Pr esi den t’s Authority  as Commander in 
Chief  and th e War in Indochina, Sen. Comm, on Foreign Relations, 91st Cong., 2d Sess. (Com m. Pr in t Ju ly 
1970) (here inafter cited as Docs, on the  War Power 1970); Hear ings o n Congress, the  Pres ident,  and  the War 
Powers before the Subcomm. on Nat ’l Security Policy and  Scientific De v., House C omm, on Foreign Affairs, 
91st Cong., 2d Sess. (Comm. P rin t 1970).
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I I . Historical Background
A. T E X T U A L  A U T H O R IT Y  AN D T H E  IN T E N T IO N  O F TH E FR A M ER S

Let me turn, then, first lo the histor ical background beginning with the Con­stitution. Article I, section 8, of the Constitu tion  gran ts Congress a num ber  of specific powers relevant  to  our discussion, including the  power “to  * * * provide for the  common Defense * * *; To declare War * * *; To raise and  su ppo rt Armies * * *; To provide and maintain a Navy; To make Rules for the Govern­ment  and Regulation of the  land and naval Forces * * *.” The Senate, in particular , is given certain foreign relations powers to advise and  consent to treat ies and to the app oin tme nt of ambassadors and  other officials.2 Congress has the power to make all laws which are necessary and proper for carry ing out powers vested by the Con stitu tion in the Federal Government .3 In  addi tion,  Congress has the  sole au tho rity to appropriate funds 4—a vita l power in the  war powers and foreign relations area.
The powers of the  President which are relevant to this inquiry are found in article II . The President is vested with the  Execu tive power of the Government, he is named Commander-in-Chief  of the  Army and Navy , and is required to “tak e Care that  the Laws be faith fully  executed .’’5 * From these powers and the power to make treat ies and  to appoint and  receive ambassadors  is derived the Pres iden t’s constitut iona l autho rity  to conduct the foreign re lations of the  United  States.
The framers of the Con stitution were not  writ ing in a historical or politica l vacuum.  Experience  during the colonial period and  unde r the Articles of Con­federat ion had shown the need  to strengthen  the central government.  The p roblem  was to create a stron g federal system and  yet prevent tyr anny .0 Accordingly, the framers estab lished  thre e powerful Federa l branches of governm ent and depended upon the independence of each branch  and  the ir coequal powers to provide the  checks and balances necessary to preserve the democracy.The division of the war  powers between the  legislitive and executive bran ches is illustrative  of the general constitutional framework of share d powers and checks and balances. By this division, the  framers changed  prior U.S. prac tice und er the Articles of Confederation where the  “sole a nd exclusive right  and  power of d ete r­mining on peace and war’’ had  been vested in the Leg isla ture .7 The y wished to take advantage of executive speed, efficiency, secrecy and relative isolat ion from “public passions.” 8 9 * At the same time, they wished to avoid the dangers to demo­cratic government exemplified by the  unchecked British  monarch who, as Hamil­ton noted, had supreme au tho rity not  only to command the milit ary and  n aval forces, but also to declare war a ud to raise a nd regu late  fleets and armies.0 M indful of the  hardships which war can impose on the citizens  of a country  and fearful of vesting too much power in any individual,  the framers intended th at  decisions regarding  the init iation of hostili ties be made not by the  Pres iden t alone, nor  by the House or Senate  alone, bu t by the  enti re Congress an d the P residen t together.*0 Yet i t is also clear th at  the  framers intended to leave the Pres iden t certain in­dispensable emergency powers. 11
The grant to Congress of the power to declare war  was debated  briefly at  the  Cons titutional Convention and th at  well-known debate reveals the  essential  inten tion of the framers. The Committee of Deta il submit ted to the  general convention a draft article which gave the  Congress the  power “to  make wa r.”

» U.S. Const, ar t I I.  § 2.3 Id. a t art I, § 8 cl 18.4 Id. a t ar t 1. §§ 7, 8 els 1, 2,12 a nd 9 cl 7.5 Id. at  ar t I I, §§ 1-3.
• Solberg. The, Federal Conv ention and the Formation  of th e Union of the  American States, at  sc (1958).7 Artic les of Confederation of 1781, ar t I X.  T his consolidation of power in the Legislature was principa llyintended to pu t the war powers in the hands of the  central government rather  t ha n the  state s, except in certa in specified emergencies. A division of the  war power betw een Congress and the Pre sident  was not at  issue, for the fear and dislike of monarchy was so great among th e colonists that  the Articles  did no t provid e for an  independent Executive branch . Had  the framers intend ed to give Congress exclusive control of the war  powers they could have incorporated the  same war powers provision  in to the Const itut ion .* See The  Federalist Nos. 70-75 (.1. Ham ilton ed. 1864) (A. Ham ilton) ; id. No. 49, at 390-92 (A. Hamilto n);  id. No. 63, at  476-77 (A. Ham ilton).9 Id. No. 69, a t 516.
1,1 II  M. Far rand, The Records of t he Federa l Conven tion of 1787, a t 313, 318-19 (1911). “ The power of the President with rega rd to a  declara tion of war does not en d wi th  th e functions of communication or info rma ­tion , and  of recommendation. A declaration  of war,  like any other bill, order, resolut ion, or vote requ iring the  concurrence  of bo th houses of Congress, mu st be s ubmi tted to the  Presiden t for his approval or dis­app rov al.”  Berdahl, War Powers of the Executive in the  United  State s 95 (1921).11 Farrand, supra  a t 313, 318-19. Tha t the  scope of these emergency powers was controversia l from the  beginn ing is ev idenced b y Ham ilto n’s vigorous attack on P resident Jefferson’s conservative in ter pre tat ion  of his defensive powers in his con duct  of the lim ited  war with  the B arb ary  Pi rates in 1801. See note 16 infra.
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P urs uan t to  a mot ion by  M ad ison  and Ger ry , th is  was am en de d to  th e  po wer  
“ to  de clar e w ar .”  Thi s ch an ge  in wor di ng  was  no t in te nded  to  de tr ac t fro m 
Co ng ress’ ro le  in  decis ion s to  e ng ag e th e  countr y  in war . R a th e r it  w as  a  reco gn i­
tion  of th e  ne ed  to  pr es er ve  in th e  P re si den t an  em erge nc y po wer— as  M ad ison  
ex plaine d it — “ to  repe l su dd en  a tt a c k s” and als o to  av oid th e  co nfus ion of “ m ak ­
in g” w ar  w ith “ co nd uc ting ” war , whi ch  is th e pr er og at iv e of th e P re si den t. ” 12 

The  n ec es si ty  t o  rep el  sud de n a tt acks wa s th e  c ase ci ted by  t he  f ra m er s in which  
th e P re si den t clea rly  ha d po wer  to  ac t im m ed ia te ly  on his own au th ori ty . T ha t 
wa s th e one si tu at io n , in 1787, in  which  it  was  e vi den t th a t em er ge nc y ac tion was 
re qu ired . B ut I su bm it  th a t th e  ra tional e beh in d th e co nc ep t is b ro ad er —th a t is, 
th a t in em er ge nc y si tu at io ns  th e P re si den t ha s po wer  an d a re sp on sibi li ty  to  use  
th e  ar m ed  forces  to  p ro te ct  th e  N ati on ’s se cu ri ty .13 Thi s co nc lusio n is bo rn e out 
by  su bs eq ue nt  pr ac tice  a nd j ud ic ia l pr ec ed en ts , as  I wi ll sho w la te r.  In  fa ct , muc h 
of th e debate  a t th e  tim e ce nt er ed  on th e  ne ed  to  cu rb  th e  E uro pea n m onar ch ’s 
tr ad it io n  of pre ci pi ta ting off ens ive  w ar s and to  tr an sf er  to  th e  Fed er al  G ov er n­
m en t th e w ar  p ow ers pr ev io us ly  e xe rc ise d by  t he  S ta te s;  li tt le  a tt en ti o n  wa s giv en 
to  th e  scope of th e  P re si den t’s po wer  to  use  th e Arm ed  Fo rces  fo r de fen siv e 
pu rp os es  to  p ro te ct th e  N ation  or it s se cu ri ty  in te re st s. 14

Th e co nst it u ti onal divisio n of au th o ri ty  in th e w ar  po wers ar ea , as  I see it,  
pa ra lle ls  th e  co nst itu tional  ba lanc e be tw ee n th e ex ec ut ive an d le gi sl at ur e in ot her  
fie lds . By  di vi di ng  thes e po wers be tw ee n th e tw o br an ch es , th e  C ons ti tu tion  
es ta bl ishe d a sy st em  th a t,  exce pt, in em er ge nc y si tu at io ns , wou ld  fu nc tion  mos t 
ef fecti ve ly  if de cis ion s to  invo lve th e N at io n  in ar m ed  conf lic t we re ar rive d at  
jo in tly by  th e Pre si de nt an d Co ngres s.

B. SELE C TED  H IS T O R IC A L EX A M PLES

In  ad dit io n  to  th e te xtu al  au th o ri ty  an d th e fr am er s’ in te ntions re ga rd in g th e 
w ar  po w er s of Co ng res s and th e Pre si de nt,  we sh ou ld  co ns ider  th e pr ac tica l 
exerc ise  of th os e po we rs sin ce th e C onst it u tion  was ad op te d. M an y scho lars  ha ve  
review ed  th e  hi stor ic al  reco rd s 13 an d I do not in te nd  to  co ve r all  of th is  grou nd  
ag ain . 1 th in k  it is im port an t,  ho wev er , to  iden ti fy  th e tr end  wh ich  deve lop ed .

Fro m  th e  ea rl ie st  ye ar s of th e  Rep ub lic we find ex am ples  of Pre si de nt ia l use of 
th e  Arm ed  Fo rces  w ithout co ng ress iona l ap pro va l.  Th ese we re,  a t fir st,  ve ry  
lim ite d in  ch ar ac te r.  F or ex am ple,  in 1801 Pre si de nt Je fferson se nt on his own 
au th ori ty  a sq ua dr on  of sh ip s to  p ro te ct American  vessels  from  th e B ar ba rv  
pi ra te s,  b u t he  au th or iz ed  th em  to  ta ke on ly  de fens ive ac tions .16 The  sco pe of 
P re si de nt ia l i n it ia tive ex pa nd ed  d ur in g th e 19 th  and  e ar ly  20 th  c en tu ries . Pr es id en t 
Po lk  se n t Am erican  for ces in to  th e d is pute d  te rr it o ry  nea r th e Rio  Grand e in 
Ja nuary  1846, wh ere  th ey  en ga ge d in ba tt le  w ith  th e Mex ican s pu re ly  on Pr es i- 

>2 Farra nd, supra a t 313, 318-19.
W For example,  the  Preside nt’s power to repel sudden at tac ks un dou btedly  includes the  power to provide  

against the  imminen t threat  of at tack. This  concep t was recognized early  in connection with Congress’ 
constitu tional power to call forth the  mi liti a to repel invasions . In Mart in v. Mott, 25 U.S. (12 Wheat.) 19 
(1827) Justice Story found constitutional the Act of Congress of 1795 which empowered the Pre sident  to call 
forth the m ilit ia if the country  were inv aded  or in im minen t danger thereof. “(T]he power to  provide for re­
pelling invas ions includes the power to provide against  the  at tem pt  and  dange r of invas ion, as the necessary 
and  proper means to effectuate the object. One of the  best means to repel invas ions is to provide the  requ isite 
force for action, before the invader himself has reached the soil." Id. at 28. Sec also Durand  v. Hollins,  8 F. 
Cas. I ll  (No. 4186) (CCSD NY  1860) recognizing the Executive’s emergency power and du ty  to respond 
quickly to threat s against the lives and p roperty  of Am erican citizens abroad. The origin of the notion , se t 
forth in the Durand Case, tha t citizens have a r ight to protect ion abroad  is unclear. It  is listed  as an unques­
tionable  privilege of federal citizenship in the Slaughter-House Cases, 83 U.S. 36, a t 79 (1872) with no au­
tho rity  given an d men tioned also in In Re Neagle , 135 U.S. 1, at  64 (1889). See also 22 U.S.C . §§ 1731-32. For 
autho rity  th at  this  is more properly a m att er  with in the Executive’s discre tion, see E . M. Borchard, The 
Diplom atic Prote ction  of Citizens Abroad 29-30 (1928).

14 R. Russell,  T he  United States Congress and the Power to  Use Military Force A broad , Apr. 15, 1967, at  
25-63 (unp ubl ishe d thesis in  F letcher School of Law and Diplomacy L ibrary); sec T he Federali st No. 4, at  
65-70 (J . Hamil ton  ed. 1864) (J. Jay).

15 See, e.g., R. Russell, supra a t 64-389.
16 J. Rogers,  World Policing and the Const itu tion 46-47 (1945); Background  Info. 1970, supra  a t 40. In his 

first  annu al message to Congress on December 4,1801, Jefferson explained his actions: “ Un authorizedb y the 
Const itu tion, wi tho ut the  sanction  of Congress, to go beyond the line of defense, the  vessel, being d isabled 
from com mit ting  fur the r host ilitie s, was l iberate d with its  crew. The Legis lature  will doubtless consider 
whe ther , b y auth oriz ing measures of offence also, th ey  will place our force on a n e qual  footing w ith  tha t of 
its adversaries. I communica te all mater ial informat ion on thi s subject, t ha t, in the  exercise of this imp ortant  
func tion confided by the Const itu tion  to  the Legislature exclusively, the ir judgment ma y form itself on a 
knowledge and  considera tion of eve ry circumstance of we ight .” II Anna ls of Cong. 12 (1801) Jefferson’s 
conserva tive inte rpreta tion of his wa r power s, even against a declared adversary, was vigorously atta cke d 
by H amilton. In  his view, once the nation is a ttacke d or war is declared b y a foreign nat ion , the  Presiden t 
is autho rize d to respond  with w hatever force he thinks necessary. “ [I]t is the peculiar an d exclusive province 
of Congress, when the nation is at peace to  change th at  sta te i nto  a sta te of war; whe the r from calcula tions of 
policy, or from provocat ions, or injuries  received: in other words , i t belongs to Congress only, to go to War. 
Bu t when a foreign nation declares, or openly and avowedly makes war  upon the Un ited States, they  are 
the n b y the very fac t already at war, ancl any decla ration on the part of Congress is nug atory; it  is a t least 
unnecessary.” 7 Works of Alexander Hamil ton  746-47 (J. Ham ilton ed. 1851) (emphasis in original); see 
Wormuth , The Vietnam  War: The  Preside nt versu s the Const itu tion  in 2 The Vie tnam War and  Intern a­
tiona l Law 723-25 (Falk ed. 1969). Hamilto n’s view received judicial approval in The Prize  Cases, 67 U.S. 
(2 Black) 635 (1863).
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denti a l au th o ri ty .17 In  1900 P re si den t M cK in le y se nt 5,000 tro op s to  C hi na  w ith­
ou t co ng ress iona l au th ori zati on  to  p ro te ct Amer ican s and he lp  pu t do w n th e 
Box er  Reb el lio n. 18 Pre si den t The od or e Roo se ve lt on his  o wn  au th ori ty  dis pat ch ed  
gu nbo at s to  th e Can al  Zone are a .19 Lat er , P re si de nt s Roo se ve lt , T aft , Wilson , an d 
Coolidge in te rv en ed  and te m pora ri ly  oc cu pied  o th er L ati n  Amer ican  a nd C ar ib ­
be an  co un tr ie s w ithout prior  co ng ress iona l ap p ro v a l. 20 N ic ar ag ua , fo r ex am pl e,  
wa s oc cu pied  an d,  in  ef fect,  ad m in is te re d  by  U.S . M ar in es  fo r nea rly 7 ye ar s,  
from  1926 to  1933. Con gres sion al  appro val  wa s nev er  re q u e s te d .21

T hi s hi st or y show s an  in cr ea sing  ex erc ise  by  th e P re si den t of his  co nst it u ti onal 
po wers to  use  American  Arm ed  Fo rces  ab ro ad , w it hou t th e  pri or au th ori zati on  of 
th e  Co ng res s. And  yet th er e was  re m ar ka bl y li tt le  co m pl ai nt  from  th e  Co ng ress . 
I t is in te re st in g to  sp ec ul at e w hy  th is  wa s so. I t seem s to  me  th er e m ay  ha ve  be en  
se ve ra l poss ibl e fa ct or s.  In  th e  fi rs t plac e,  I su pp os e th a t Pre si den ts  we re actin g- 
in th e  co nt ex t of a ge ne ra lly popula r co ns en su s in  th e  coun tr y  th a t th e  U nit ed  
S ta te s sh ou ld  as su m e a post ure  co ns is te nt w ith it s em er gi ng  po wer , par ti cu la rl y  
in th e  W es te rn  H em isph er e.  Se co nd , a  la rg e m ajo ri ty  of th e  19 th  a nd e ar ly  c en tu ry  
pre si de nt ia l ac tion s oc cu rred  in  th e  C ar ib be an , whe re  th is  coun tr y ’s p ow er  wa s so 
pre dom in an t th a t th ere  wa s li tt le  or  no  ch an ce  of forc ible re sp on se  to  ou r ac tion s.  
The re fo re , th e  ris ks  t o  t h e  n a ti on  which  ar tic le  I,  se ct ion 8, wa s de sign ed  t o  r ed uc e 
ne ver  arose. In  sh ort , th er e be in g no  ris k of m aj or war , one co uld ar gu e th ere  wa s 
no  viol at io n of Con gres s’ po w er  to  de clar e war .22

It  ha s be en  su gg es ted th a t ev en  F ra nkli n  R oose vel t’s ex ec utive ag re em en ts  in 
1940 -41  w ith  B ri ta in  ef fecti ng  an  ex ch an ge  of des tr oy er s fo r ba se s in th e  W es te rn  
A tlan ti c an d ag re em en ts  w ith D en m ar k an d Ic el an d fo r ba se s in  G re en la nd  an d 
Ic el an d ca n be co ns id er ed  a  le git im at e exerc ise  of he m isph er ic  de fens e.28 H ow ev er , 
th e fa ct or di st in gu ishi ng  th es e ag re em en ts  from  prior  pr es id en tial  ac tion s in  th e  
W es te rn  Hem isph er e wa s that , in 194 0-4 1 th er e wa s m os t unm is ta kab ly  a  gre at  
risk  th a t th e  U nit ed  S ta te s wou ld  be co me invo lv ed  in  a m aj or wa r.

I ci te  th es e hi st or ic al  pr ec ed en ts  n o t be ca us e I be lie ve  th ey  ar e di sp os iti ve  of 
th e  const it u tional  iss ues your co m m it te e is co ns id er ing— fa r from  it —b u t to  
il lu st ra te  how th e co nst it u ti onal sy st em  adap ts  its el f to  hi stor ic al  ci rc um stan ce . 
W hat ever  th e  reas on s fo r pre si den tial  in it ia tives  du ring  th is  pe rio d,  th ey  see m 
to  ha ve  b ee n resp on sive  t o  t he  tim es  and  to  h av e re fle cted  t he  m oo d of th e N ation .

You  ar e,  of co ur se , eq ua lly fa m il ia r w ith  th e  po st -W or ld  W ar  I I  hi st or y su r­
ro un din g th e  exerc ise  of w ar  po wers by  th e P re si den t and  th e Co ngres s.

A t th e in v it a ti on  of th e  G ov er nm en t of th e  R ep ub lic of K or ea  an d purs uan t to  
re so lu tion s of th e U ni te d N at io ns Se cu ri ty  Co un cil , P re si den t T ru m an co m m it te d 
ov er  a q u art e r mi llion  of ai r,  na val  and land  for ces to  a w ar  in Kor ea  w ithout 
Con gr es sion al  au th ori za ti on .

T he T ru m an a dm in is tr a ti on  ba se d it s au th o ri ty  to  c om m it th es e tr oops sq ua re ly  
on th e  P re si den t’s const it u tional  au th ori ty . I t  as se rt ed  th a t “ th e Pre si den t,  as  
C om m an de r in Chief  of th e  Arm ed  Fo rces  of th e  U nit ed  Sta te s,  ha s ful l co nt ro l 
ov er  th e  use th ere of. ”24 C it in g p ast  in st an ce s of pre si den tial  use of ar m ed  force 
in  th e  br oa d in te re st s of Amer ican  fo re ign po lic y,  th e  adm in is tr at io n  as se rt ed  
th a t th er e wa s a  “ tr ad it io nal po w er  of th e P re si den t to  us e th e  Arm ed  For ce s of 
th e  U ni te d S ta te s w ithout co ns ul ting  Con gr es s.” 25 Rel ia nc e was  als o pl ac ed  on  
th e  fa c t th a t th e  ac tion  wa s ta ken  un de r th e U nit ed  N at io ns C har te r,  a p a rt  
of b o th  th e  tr e a ty  and in te rn ati onal law whic h th e  P re si den t is co nst it u tional ly  
em po wered  to  ex ec ut e. 26

17 Wormuth, supra at 726; Rogers, supra at  48-49; Background  Info. 1970. supra  at 39. Although th e Mexican War subsequent ly became a declared war. Act of May 13, 1816, ch. 16, 9 Sta t. 9, there was some in itia l Con­gressional opposition. See 15. Cong. Globe, 29th Cong., 1st Sess. 782-88 (1846). Th is opposi tion had  so in ­creased two years later t ha t th e House passed a rid er to a resolution honoring Gen. Tay lor reading “ th at  the war  was unnecessar ily and unconstit utionally begun by the  Presiden t of the United Sta tes. ’’ A subs equent  mot ion to str ike the rider was defeated . See 17 Cong. Globe, 30th Cong., 1st Sess. 95, 313-44 (1848).18 Rogers, supra a t 58-62; Background Info. 1970, supra a t 40.19 Rogers, supra at 73-74; Background Info. 1970, supra at 41; S. Bemis, A Diplomatic  History  of the United States  513-15 (4th ed. 1955).
20 Rogers, supra a t 74-78; Wormuth, supra  a t 748-49; Bemis, supra  at  519-38.21 Rogers, supra a t 77-78; Bac kground Info. 1970, supra a t 43.22 N ote, Congress, the  Presiden t and the  Power  to Comm it Forces to Combat, 81 Har v. L. Rev. 1771, a t 1790 (1968).
23 H enry Steele Commager, Hearings on S. 731 before the Senate Comm, on For . Rel., 92d Cong., 1s t Sess. (Mar. 8,1971). The st atement is based on th e as sump tion that, the President ’s emergency powers can, un der certain circumstances,  encompass hemispheric defense as a necessary correla tive of his power to defend  the. Uni ted States, its territo ries and possessions.
24 U.S. Dept. of S tate,  Auth ori ty of the  Presid ent  to Repel the  Attack  in Korea, 23 Dept . S tate  Bull. 173 (1950).
2« Id. at  174.
26 Powers of the  President to Send the  Armed Forces Outside the United States, Sen. Comms. on For. Rel. & A rmed Serv., 82d Cong., 1st Sess., pp. 2-3, 20-22 (Comm. Print Feb.  28, 1957).
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Pres iden t Eisenhower sought congressional auth orization for possible engage­
men t of American forces in the  Middle E as t27 and in the area around Formosa.28 
In his requ est for a resolu tion on Form osa he sta ted  his view th at :

“Authority for some of the actio ns which migh t be required would be inhe rent  
in the  autho rity  of the comm ander in chief. Un til Congress can act  I would not  
hesi tate , so f ar as my constitutional powers exten d, to tak e wha teve r emergency 
action  might, be forced upon us in orde r to pro tec t the  rights  and security of 
the  United  States.

“However, a suitable congressional resolut ion would clearly and  public ly 
estab lish the autho rity  of the  President  as comm ander  in chief to  employ the  
Armed Forces of th is Nat ion promptly and  effectively for the  purposes indicated 
if in his judg men t it  became necessary .” 29

When Pres iden t Eisenhower sen t 14,000 troops into  Lebanon in 1958 he did 
so without seeking specific congressional  approva l a nd withou t specifically basing  
his au tho rity on the 1957 Middle East resolution. He said th at  the  troops were 
sent “to  pro tect American lives—there are abo ut 2,500 Americans in Lebanon— 
and by the ir presence there to assis t the  Government of Lebanon to preserve  
its ter rito ria l inte gri ty and political  independence.” “I have, ” he said, “come 
to the sober and clear conclusion th at  the  action taken was essential  to  the  welfare 
of the  United  State s. It  was required to suppor t the principles of justic e and 
intern ational law upon which peace and  a stable internatio nal  order  depend .”30

In 1962 Preside nt Kennedy ordered the  qu arantine of Cuba, “acting unde r and 
by vir tue  of the autho rity  conferred upon me by t he  Con stitution and sta tutes of 
the United  States, in accordance w ith the  aforementioned resolutions  of the  U.S. 
Congress and the Organ of Consul tation of the American Republics, and  to defend 
the  secu rity of the Uni ted States.  * * * ” 3i rpjie  resolu tion of Congress referred 
to by the  President was passed 1 month  before th e Cuban missile crisis and the  
qua ran tine proclamation. The Cuban resolution, unlike  the other area  resolutions 
contained no grant of autho rity to the Pres iden t; it simply declared th at  the 
United States was determined to  use any means necessary to  p revent  Cuba from 
extending its subvers ive activitie s through  the  hemisphere and from creating or 
using an externally supp orted mili tary  capacity which would endanger U.S. 
secu rity. 32

In  April 1965 President Johnson sent  U.S. M arines  in to the  Dominican Rep ub­
lic withou t congressional auth orization, and sta ted  initia lly th at  he was exercising 
the  Presid ent ’s power to pro tec t the safe ty of American citizens.33 A few days la ter  
when the  peacekeeping objectives  of the action became p redominant, he explained 
his actio n as an exercise of the Preside nt’s power to preserve the  secur ity of the 
hemisphere in accordance with the principles enuncia ted in the GAS Charter.34 
At no time during  tlu* Dominican action  did the  President seek congressional 
auth orization .

When Pres iden t Johnson began  sending American combat troops to South 
Vietnam in 1965, he relied as auth ori ty for his action , on a combination of his own 
constitu tional autho rity  as Chief Execu tive and  commander in chief, the Senate’s 
advice and  consen t to  the SEAT'D tre aty , and  the autho rity granted  by the 
Congress in the Tonkin Gulf resolu tion.35

Looking back the n over the  las t 20 years, one can see th at  Pres iden ts have 
given varying rationales for executive action and  vary ing interpreta tion s of the 
necess ity of congressional auth orization.

I think  there are two points to be made regard ing this period  of our histo ry. 
First, certa inly  the area  resolutions were some evidence of congressional approval. 
Usually, however, the y arose in an atmosphere of crisis or else in a differen t 
factual  context tha n th at  in which  they were eve ntua lly relied upon. The question 
is no t whether these resolutions  a re useful to Pres idents—of course they are—b ut  
instead  whether such open-ended delegations are an effective means for Congress 
to exercise its  constitu tional autho rity .

27 P ub . L. No. 85-7, § 2, 71 Stat . 5 (Mar. 9,1957), as amended b y See. 705 of the Foreign Assis tance Act  of 
1961, 75 Stat. 424 (1961).

Pu b. L. No. 84-4, 69 Stat . 5 ( Jan . 29, 1955).
s» 101 Code. Itec. 601 (Jan.  24. 1955).
30 104 Cong. Rec. 13, 903 04 (1958) for Ju ly  15, 1958 statement of the P res ident.
3» Pres. Proe. No. 3504. 27 Fed. Reg. 10. 101 (Oct. 23. 1962).
«  Pub. L. No. 87-733. 76 Stat. 697 (Oet. 3, 1962).
33 See N.Y . Times, Apr. 29. 1965, a t 1, col. 8; id. Apr. 30, at  1, col. 8.
31 See Statement by the President , May 2, 1965 in N.Y . Times , May 31, 1965, a t 10, eol. 1. Th e OAS s ub­

sequen tly author ized a mu lti-nation peacekeeping force.
35 U.S . D ept . of State. The Legality of Uni ted States Partic ipat ion in the Defense of Viet-Nam, 54 Dep t- 

Sta to Bull. 474 (1966). The  Tonkin Gulf Resolution. Pub. L . No. 88-408, 78 Stat . 384 (Aug. 10,1964) repealed, 
by Pu b. L. No. 91-672, § 12 (Jan. 12,1971) provided  tha t “ the Congress approves and  suppo rts the  determina­
tion of th e President, as Commaiider-in-Chief, to take  all measures necessary to repel any armed attack 
against the forces of the  United States and to prevent fur ther aggression,” and  th at  “ the United States  
is . . . prepared, as th e Pre siden t determines, to take all necessary steps, including the use of armed force.”
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Second, it serves no useful purpose to argue today whe ther  or to what exten t past pres iden tial decisions regarding the use of mil itary force hav e served the  nationa l inte rest . The very concept of tha t which best  serves the  n atio nal  in terest  of the Uni ted States has undergone signif icant change since the  uses of force of the  1950’s and 1960’s. The Nixon doctrine represents a  recognition t ha t pro tection  of our national  interest does not  require an automatic  U.S. mil itary response to every  thr ea t. The aim of the  Nixon doct rine  is to increase  the  par tici pat ion  of othe r nations in individual and collective defense efforts. While reaffirming our tre aty comm itments and offering a shield against threats from nuclear powers aimed at  our allies or other nations vita l to our secur ity, we now look to the  nat ion  direc tly threatene d to assume the  primary responsibil ity fo r providing the  manpower necessary for i ts defense. I am sure this new approach  will be of great help in achiev ing balanced executive-legislative par ticipation in decisions reg ard ­ing the use of military force.

C. JU D IC IA L  P R E C E D E N T S

Let me turn  now briefly to an exam ination of judicia l preceden ts in the war powers a rea. There are re latively few judic ial decisions concerning the  re lationship between the  Congress and  the Preside nt in the exercise of thei r respective war powers under the  Constitu tion. The courts have usually rega rded  the sub jec t as a politica l qu es tio n38 and refused  to tak e jurisd iction. For  example, in Luf tig  v. d/cA aniara, the Dis tric t of Columbia Cou rt of Appeals upheld the  dismissal  of a sui t by an Army private to enjoin the Secretary  of Defense from sending him to Vie tnam  on the ground th at  the war was unconstitu tional. The cour t sta ted :“ It is difficult to thin k of an area  less suited for judic ial actio n than  th at  into which app ella nt would have  us intrude . The fundam enta l division of au tho rity and  power estab lished  by the Const itut ion precludes  judges  from overseeing  the conduc t of foreign policy or the use and disposition of mil itary power;  these ma tte rs are plainly  the exclusive province of Congress and  the executive. * * *” 37
Accordingly, to the extent  issues regarding the  war powers are resolved , the ir resolu tion is likely to  come, as has been the  case in the  past, thro ugh  political inte rac tion  of the President , Congress, and  the elec torate. And, in the  final analysis, th at  is the most app rop ria te means for the  sett lem ent  of fun­dam enta l cons titu tional questions of th is chara cter.There  are, however, a few c our t decisions which conta in expressions of jud icial  opinion releva nt to the  war powers issue. These cases sugges t some rough guide­lines. First, the  decisions indicate th at  courts  recognize and  ac cept t he  President ’s autho rity  t o employ the Armed Forces in hostilities withou t express congressional authorization.
For example, in Durand v. Hollins, 38 the second circuit held in i860 that  in the absence  of congressional author ization , the  Executive  had  broa d discre tion in determining when to use mil itary force abro ad in order  to respond quickly to thr eat s aga inst  American citizens and thei r property . In the  Prize cases 38 during the  Civil War, the Supreme Court uphe ld Pres iden t Linco ln’s Southern blockade despi te the absence of a decla ration of war or othe r specific congressional a uth ori­zation . The  Court held th at  when war is init iate d by the other party , the  Presi ­dent is not  only authorized bu t obliged to resist  force by force and  has broa d discretion in deciding what measures  are demanded by the crisis. The decision was also based on the Co urt ’s finding of a general  congressional sanc tion of the war from ancil lary legislation and subsequent congressional  ratific ation .

”  Massachusetts v. Laird, motion for leare to tile complaint denied, 400 U.S. 886 (1070); Mora v. McNamara, 387 F. 2d 862 (D.C. Cir.) , cert, denied, 380 U.S . 034 (1967): Luftig v. McNamara. 373 F. 2d 664 (D.C.  Cir .), cert, denied, 387 U.S. 945 (1067); Mitchell v. Uni ted States, 360 F.  2d 323 (2d Ci r. 1066), cert, denied, 386 U.S.  972 (1967). The Polit ical Question has been defined as a  ques tion  which the Con stitution requires to be dete r­mined by an agency of government o ther than  th e judicia ry.  See tieneraUi/, A. Bickel. Th e L east  Dangerous Branch (1062); H . Weciisler, Princip les, Politics and  Fund amental Law 3 48 (1061); Scharpf, Judicial  Review and  the Political Question: A Funda menta l Analys is, 75 Yale. L. J. 517 (1066): Tiga r, Judicia l Power,  the  “ Polit ical Quest ion Doctr ine,”  and Foreign Relations, 17 U.C.L. A. L. Rev. 1135 (1970); Brief for Defendant at 35-41, Massachusetts v. L aird , supra.3‘ Luftig v. McNamara, 373 F . 2d 664, at 665-66 (D.C. Cir. 1067).3< 8 F. Cas. Il l (No. 4186) (CCS D NY  I860). involving a suit  for damages  against  a Nav y Comm ander who on orders of the  President and  Secretary  of the Navy, bombarded and  burned the  ci ty of Oreytown, Nic a­ragua in retali ation  against a  revolution ary government which refused to make repa ration for damage done  there  to U.S. citizens and their  property . Mr. Just ice Nelson (on assignmen t to the second circuit) decided in favor of the defendant; the case never reached the  Supremo Cour t. Cf. Per rin  v. United States, 4 Ct.  Cl. .543 (1868).
39 67 U.S. (2 Black) 635, 665 (1862), involving  su its by four shipowners alleging thei r sh ips had been illeg­ally seized as prizes under Pre sident Lincoln’s blockade against the Confederacy. The C our t held the  block­ade legal. Mr. Justice  Nelson and three others dissented, arguing  th at  the  Pre sident  had  no a uth or ity  to impose a blockade and seize the proper ty of U.S. citizens without a congressional decla ration  of war.
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The Steel Seizure case, Youngstown Sheet <fc Tube Co. v. Saivycr,40 in which the  
Supreme C ourt held invalid President Truma n’s seizure of the steel mills during the 
Korean war, is sometimes c ited as indicating the limits of the Pre sident ’s independ­
ent constitutional author ity.  However, it is imp ortant  to note th at  the  precise 
issue in th at  case was not  the  Pre sident ’s a uth ority  to conduct hostilit ies but  the  
scope of his power over a clearly domes tic matt er—labor-management relations. 
Moreover, the  Court noted and  several Justices based the ir concurring opin ions41 
on the  fac t th at  Congress had enacted a number  of laws concerning domestic labor 
disputes an d in so doing explicitly withheld the power of seizure from the  Pres ident.

This aspec t of the Steel Seizure case leads to  a second ob servat ion : Th at  through­
out our histo ry a headon collision between legislation and Presidential action has 
rarely , if ever, occurred in the field of foreign policy.42 This is a tes tam ent  to the  
strength and  flexibility of our system, and to the state smanship of the Nation’s 
leaders.

There  are few judicial pronouncements on what would happen in the event of a 
clear collision in the  area of the  war powers. In Ex Parte Milligan 43 the concurring  
opinion of four Justices indicated there were limits to wha t Congress might do 
by legislation:

“Congress has  the  power not only to  raise an d support and govern armies bu t to  
declare war. It  has, therefore, the  power to provide  by law for carry ing on war. 
This power necessarily extends to  all legislation essentia l to the prosecution  of war 
with vigor and success, except such as interfere with the  command of the forces 
and the conduct of campaigns. Th at power and duty belong to the President as 
Commander-in-Chief .” 44

But perhaps Just ice Jackson sta ted  the  wisest rule when he said that  in the  
event of a clear collision between legislation and Pres iden tial action “* * * any 
actu al tes t of power is likely to depend on the  impe ratives of even ts and  con­
tem porary  imponderables rather t ha n on a bst rac t theories of law.” 45

A thi rd guideline that  emerges is that, when acts of Congress auth orize Presi­
dential action, the  Pre sident ’s power is at  its zeni th; it encompasses both the  
autho rity delegated to him by Congress and  w hatever inde pendent constitu tional 
autho rity he may have with  respect to the  subject ma tter. It is in this  thi rd 
situation th at  we find the  much-quoted case of United States v. Curtiss-Wright 
Export Co.,*6 in  which the  Suprem e Court held that  the  normal legal restrictions 
upon congressional  delegat ions of power to the  Pres iden t in domestic  affairs do 
not app ly with respec t to delegat ions in ex ternal affairs because of the  E xecu tive’s 
extensive independ ent autho rity in th at  realm and the  desir abili ty of allowing

4« 343 U.S. 579 (1952).
41 Concurring  opinions of Mr. Justice Fran kfurter , id. at  604-09; Mr. Justice Burton, id. at 655 60; Mr. 

Justice Clark, id. at 662-65.
4- See E. Corwin , Th e President: Office and Powers 1787-1957, at 259 (1957): “ Actually Congress has never  

adop ted any  legislation t ha t would seriously c ramp the, styl e of a President who was attemp ting to break 
the resistance of an enemy or seeking to assure the  safety of the national forces.”

43 71 U.S. (4 Wall) 2 (1866). The  case arose as a habeas corpus proceeding con testing the  legali ty of a convic­
tion by a mil itary trib una l of a Nor thern c ivilian in Ind iana during  the Civil War. The Court inva lida ted 
the convic tion, holding th at  the mili tary  trib una l had no jur isdic tion,  since nei the r the Congress nor the 
Preside nt could constitu tiona lly authorize  the  tria l of a civilian before a mil itary trib una l in a  State which 
had been loyal to the  Union during the Civil War. Id. at 118-22.

41 Id. at 139.
45 Youngstown Sheet & Tube Co. v. Sawyer, supra a t 637. In an  early case involv ing seizure of vessels on 

the high seas it was held tha t the  President could not act inconsistently w ith  a specific legislative prohibition . 
Litt le v. Barrem e (The  F lying  Fish), 1 U.S. (2 Cranch) 170 (1804) involved the seizure of a ship  sailing from 
a French port which was made in accordance w ith  presidential orders inte rpre ting the  A ct of 1799 (which 
only provided for seizure of ships b ound  to French ports ). Chief Justice  Marshall, for a unanim ous Court , 
held the  seizure unlaw ful. bu t noted in passing tha t the president ial order might  well have been lawful in the 
absence of congressional authorization were it  not for the express negation of author ity  con tained in  the  Act. 
See also, the concurring  opinion  of Mr. Justice C lark  in  Youngs town Sheet & T ube Co. v.  Sawyer, supra a t 
660 61.

The Flying Fisk involved an issue squarely within  the specific grant  of author ity  to Congress “ to m ake 
Rules concerning  Captu res on Lan d and  Water,”  [U.S. Const , a rt  I, § 8] and for th is reason should not be 
considered autho rity  for congressional p redom inance in  an  area of shared powers, such as the war powers. 
Moreover, The Flying Fish was decided before the doctrine of “ political questions”  was formulated by 
Chief Just ice Marshall in  Foster  v. Neilson, 27 U.S. (2 Pet). 253 (1829) a nd,  therefore , a lthough it has never 
been overruled, a similar ease would probably never reach decision on t he merits  today.

43 299 U.S. 304 (1936). See also, Mart in v. Mot t, supra, invo lving  an  Act of Congress of 1795 which dele­
gated  au thor ity  to  the  P resident to call forth the mil itia in the event  of an invasion or the im min ent  threat 
thereof.



hi m  m ax im um  fle xibi lit y in ex ercisin g th a t au th o ri ty .47 The re  ar e num er ou s o th er 
ex am pl es  of wide  de fini tio n of Pre si den tial  po wers whe n ac ting  under  and  in  
ac co rd an ce  w ith  an  ac t of Con gres s.48

I l l . The Mo der n Con text
As we tu rn  f ro m an  e xam in at io n of his to ry  t o  an  a na ly si s of th e  mod er n conte xt 

in which  t he Pre si de nt a nd Con gress op er at e,  1 am  im pres se d by  th e fu ndam enta l 
ch an ge s in th e fa ct ual  se tt in g  in which  th e war  powe rs m ust  be  ex erc ise d. An d 
inde ed , it  is th is  ve ry  ch an ge  in se tt in g  wh ich  ha s ra is ed  dif fic ul t co nst itu tional  
iss ues th a t ca nn ot be  an sw er ed  by  re fe renc e to  hi st or y alo ne .

The  pr im ar y fa ct or s und er ly in g th is  tr ansf orm ati on ar e ra th er ev id en t and 
ne ed  on ly be su m m ar iz ed . The y includ e,  fir st,  th e em erge nc e of th e U nited  S ta te s 
as a wor ld  powe r. Sin ce W or ld  W ar  I I  we ha ve  fo un d it  ne ce ss ar y to  m ai nta in  a 
larg e,  st an di ng  m il it ar y ca pac ity which  is su ff ici en tly  well ecpii pped an d mo bi le 
to  e na bl e th e  U ni te d S ta te s to  p la y  a  m aj or pe ac ek ee pi ng  rol e al m os t an yw he re  in 
th e wor ld  an d of ten w ith  li tt le  de la y.  Thi s dev el op m en t ha s ge ne ra te d a re lia nc e 
up on  th e U ni te d S ta te s by  o th er nat io ns  to  he lp  pro te ct th em —w hich  ha s be en  
tr ansl a te d  in to  a serie s of de fen se  tr eati es— and a  sen se  of re sp on sibi li ty  on  th e 
p a rt  of th is  co un tr y to  ful fill  our  co m m itm en ts  in  good  fa it h .

L et  me say ag ain,  be ca us e I th in k  it  is im port an t to  th e issue  be fore  us , th a t 
th is  ad m in is tr at io n ha s be gu n to  re ve rse th e  tr end  of ex pa nd in g U.S. m il it ar y  
in vo lv em en t ab ro ad . The  Nixon  d oc tr in e me an s th a t wh ile  t h e  U nit ed  S ta te s m ust  
co nt in ue  to  ho no r it s co m m itm en ts  an d to  pla y a la rg e and  ac tive  rol e in  wor ld  
af fa irs , we shou ld  no t seek  in al l cases to  ha ve  th e  pre ponder an t ro le . We  se ek  a 
new par tn er sh ip  w ith  nat io ns  of th e  wor ld  in which  th ey  be come  in cr ea sing ly  
se lf -rel ia nt  an d as su me gr ea te r re sp on sibi lit ie s fo r th ei r own we lfa re  an d se cu ri ty  
and th a t of th e  in te rn at io nal  co m m uni ty .49

The  sec on d fa ct or  which  c ha ra ct er iz es  th e mod er n co nt ex t is th e de ve lo pm en t of 
te ch no lo gy , espe ciall y in th e field of nu clea r wea po nr y.  The  fe ar  of nu cl ea r w ar  
an d th e im po rtan ce  of det er re nc e ha ve  en ge nd er ed  a sen se  of ne ed  to  be  ab le  to  
ta ke  pr om pt , decis ive  Exe cu tiv e ac tion . On th e oth er  ha nd , th e  fa ct th a t ev en  a 
m in or  sk irmish co uld le ad  to  a co nf ro nt at io n of th e  m aj or  po wers and ra ise th e  
sp ec te r of nu cl ea r war , se rves  to  em ph as ize th e  de si ra bi li ty  of ap pro pri at e co n­
gres sio na l pa rt ic ip at io n  in de cis ion s wh ich  ris k invo lv ing th e  U nit ed  S ta te s in 
ho st ili tie s.

T hird , th e in st it u ti onal ca pa ci tie s of th e Pr es iden cy  ha ve  fa ci li ta te d  th e 
bro ad  use  of Pre si de ntial  po wers. T he  he ig ht en ed  pa ce , co mplex ity , an d ha za rd s 
of co nt em po ra ry  ev en ts  of ten re qu ire ra pid  and clea r decis ion s. The  N at io n  m ust  
be  ab le  to  ac t flexib ly an d,  in ce rt ai n cases,  w ith out  pr io r publ ic ity.  The  in st it u ­
tion al  ad van ta ge s of th e Pre side nc y,  which  ar e espe ciall y im port an t in th e  are a 
of fo re ign aff air s, we re poi nte d ou t in The  Fed er al is t:  The  un it y  of office, it s 
ca pac ity fo r secrec y an d di sp at ch , and it s su pe rior  sources of in fo rm at io n.50

U nl ike th e  Pr es id en cy , th e  in s ti tu ti ona l ch ar ac te ri st ic s of Co ng ress  ha ve  no t 
le n t th em se lv es  as we ll to  th e  re qui re m en ts  of sp ee d and  secr ec y in  tim es  of re ­
cu rr en t cri ses  an d ra pid  ch an ge . T he  co mpo si tio n of Co ng res s, w ith it s nu m er ou s 
M em be rs  a nd  t he ir  d iver se  c on st itue nc ie s,  th e re su lt an t co m pl ex ity  of  th e  d ec is ion­
m ak in g pro cess , an d Con gres s’ co nst it u ti onal ta sk s of de ba te , discussio n, and  
auth ori za tion  in ev itab ly  mak e it  a more de libe ra tive , pu bl ic , an d dif fuse body .51

47 Id. at  319-22. The Curtiss-Wright Case is  more often cited  for the Co urt's  dic ta than  its holding. The  C our t saw  the foreign affairs powers as inherent att rib ute s of na tional sovere ignty  and, cons equently,  vested exclusively in the federal governmen t, to be exercised b y the Presiden t as “the sole organ of the nation in  its external re latio ns.” The Court suggested th at  this  “ very  delicate,  plenary and  exclusive power of the P res ide nt” w ith respect to foreign rela tions  did not depend upon congressional autho riza tion , although like every  othe r governmental power it had to be exercised in subo rdination to the applicable provisions of the Constitution. Id. at 320. The case holding  has been i nte rpre ted as withd rawing “ virtually all Con­sti tut ion al limi tatio n upon the  scope of Congressional delegation of power to the  Preside nt to act  in the area of internat ional relations."  Jones, The Presiden t, Congress an d Foreign Relations, 29 Calif. L. Rev. 565, at  575 (1941). Brit see recent Supreme Court  decisions which contain warnings th at  the Curtiss-Wright holding may  no t be followed should a similar se t of facts arise in  the future . Afroyim v. Rusk , 387 U.S. 253 (1967); Zemel v. Rusk , 381 U.S. 1 (1965); Reid  v. Covert, 354 U.S. 1 (1957).4S See Youngs town Sheet & Tube  Co. v. Sawyer, supra at  635 n. 2.49 See, e.g., Richa rd M. Nixon, President of the  Un ited  States, United  State s Foreign Policy  for the 1970’s— Building for Peace, Rep. to Cong., Feb.  25, 1971, pp . 1(4-21; United States Foreign Policy  1969-70, Rep . of the Secretary of State.  Mar. 26, 1971, a t II.  36-39.50 See Th e Federalist  No. 64, at 485-86 (J. H ami lton  ed. 1864) (J. Jay);  id. No. 74, at 552 (A. Hamilto n); id. No. 75, at  559 (A. Hamilton).
51 Reveley, Pres ident ial War Making; Const itut ional Prerogative or Usurpation?, 55 V a.L .Re v. 1243, at  1271 (1969).
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Yet,  in order to balance this  p ictu re, we must also note the  inheren t limita tions  
of the Presidency. There are few signif icant ma tte rs which can be accomplished 
by Pres iden tial  orde r alone. The  essence of Pres iden tial  power is the abil ity to 
enli st public suppor t for nat ional policy,52 and in this the  Pres iden t needs the 
cooperatio n of Congress. Virtually every  Pres iden tial  prog ram requires imple­
men ting  legislation and  funding. Through the ir powers of inves tigat ion and  
supervision, congressional comm ittees  have amply dem ons trated the ir abi lity  to 
inspire nat ional debate,  focus publ ic opinion, and  thereby influence Presidentia l 
policy. The  Senate’s power to advise and  consen t to treatie s and  appointments 
serves as a con stan t reminder  of the  Sena te’s indispensable role in foreign policy.

Of course, the  elec tora te is the  ult imate  res tra int  upon the  President and  
Congress in the exercise of the war powers. As Pres iden t Nixon said in his “S tate 
of the  World” message: “Our experience in the 1960’s has under lined  the fact 
th at  we should  no t do more abroad  than  domes tic opinion can sus tain .” 53 The 
Pres iden t and  Congress must be sensit ive to the people’s willingness to sutle r the 
potent ial physical, economic, and political costs of m ilita ry actions. The Na tion’s 
abi lity  to  sus tain long-te rm mil itary action  depends on the abil ity of the Pres iden t 
and  Congress to convince the  people of the wisdom of thei r policies.

TV. The Proper Balance Between Congress and the President
Thus far I have discussed w hat  has happened to the  war powers over th e course 

of our history  and  described  the  modern context in which those  powers must be 
exercised. The most difficult ques tion is still before us. Wh at should  we seek for 
the future —what is the  proper balance between the  Congress and  the  President?

It  seems to me tha t we must sta rt from the recognition th at  the exercise of the 
war powers unde r the Consti tution is essent ially a political process. It  requires 
cooperation and  mutua l tru st between the  Pres iden t and Congress and  wise 
judgment  on the  pa rt of both  if the Nation’s interes ts are to be well served.

Your committee now has before it severa l bills 54 which att em pt  to define a nd 
codify the  war powers of the President and  Congress in a way th at  I believe 
would not  serve the Na tion’s long-term interests.  I believe that  the objectives 
of th e sponsors of these bills, inc luding Sena tor Jav its,  Senator  T aft, and  Senato r 
Eagleton,  and  most recently  Senator  Stennis, are the same as the objectives of 
this  administ ration. We both  wa nt to avoid involving the  Nation in wars; bu t if 
hosti lities  are forced upon us, we wan t to make certain th at  U.S. involvement is 
quick ly and  effectively und ertake n and  is fully in accordance with our con­
sti tut ion al processes. So the difference is not  in our objec tives bu t in how to achieve 
those  objectives.

I am opposed to the legislation before you as a way to achieve these objectives 
because  (1) it att em pts  to fix in detail,  and  to freeze, the  allocat ion of the  war 
power  between the  Pres iden t and  Congress—a step  which the  framers  in thei r 
wisdom quite deliberately decided against, and  (2) it att em pts  in a number of 
respects to narrow the power given the  Pres iden t by the  Constitu tion.

Regarding the first point, these bills reflect an approach  which is not  con­
sist ent  w ith our cons titu tional tradit ion . The framers of the Constitu tion invested 
the  executive and  legislative branches with war powers appropr iate  to the ir 
respective  roles and  capabilities, with out  attem pting  to specify precisely who 
would do wha t in what circum stances and  in what time  period, or how far one 
branch  could go wi thout the  othe r. This was le ft to the  politica l process, which is 
charact eris tic of the  constitutional system of sepa ration of powers. Our con­
sti tut ion al system  is founded on an  assumption of cooperation  ra the r than conflict, 
and this is v ital ly necessary in ma tters of war and  peace. The effective opera tion 
of th at  system requires that  both b ranches work together  from a common perspec­
tive ra ther  than  seeking to  forge shackles based  on the  assu mpt ion of divergent 
perspectives.

As for the second a spect,  although the bills recognize to a significant  e xtent the 
Pre sident’s full range of const itut ional authority , they do ten d to limi t the  Presi-

82 See R.  N eus tad t, Presiden tial Power : The P olitics of Leadership (1960):“ Th e President of the United 
Sta tes has an extraordinary  range of formal powers, of authori ty in s tatute law and in the C ons titu tion. Here 
is testim ony  that  despite h is“  powers’’ he does not obtain  resul ts by giving orders—or not, a t any  rate,  merely 
by  giving orders, li e  also has extrao rdinary s tatu s, ex officio, according to the custom s of our  government and 
politics. Here is testimony th at  desp ite his sta tus  he does not get action  wi tho ut argum ent- Pre side ntia l 
power is the power to  persuad e.” Id. a t 23.

53 Rich ard M. Nixon. Rep. to Cong., Feb . 25,1971. supra a t 1C.
81 See e.g., S .J. Res. 13, 92d Cong., 1st Sess. (introduced by Sen. T aft .Tan. 27, 1971); S. 731, 92d Cong., 1st 

Sess. (introduced by Sen. Ja vit s F eb. 10, 1971); S.J. Res. 59, 92d Cong., 1st Sess. ( introduced by Sen Eagle-  
ton  Mar. 1, 1971); S.J. Res. 95, 92d Cong.,  1st Sess. (introduced by  Sen. Stennis May 11, 1971).
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de nt  in some quest ionab le ways. I t appears, for example, th at  two of the  bills 55 do no t cover si tua tion s like tha t of the  Cuban missile crisis. In  failing to recognize the  need for immediate  actio n and  the  proprie ty of a Pres iden tial  response to such situation s, the  bills are unduly rest rict ive.  I t is inconceivable, for example, th at  the  Pres iden t could have carried out  the  delica te diplomatic negotia tions with the  Soviets which led to the removal of the missiles from Cuba if there had been a full-scale congressional  deba te prior  to his deciding on a  course of m ilit ary  and  diplom atic action .

Some of the bills would also seek to  res trict t he President ’s au tho rity to deploy forces abroad sho rt of hosti lities . This raises a serious constitutional issue of inteiference with  th e Pre sident ’s a uth ori ty und er the  Constitu tion  as Commander in Chief. Moreover , requ iring  prior congressional author izat ion for deploym ent of forces can deprive the President  of a valua ble instrument of diplomacy which is used most often to calm a crisis rat her than  enflame it. For example, such a rest riction could seriously  limit  the abi lity  of the  Preside nt to make a demon­stra tion of force t o back up the exercise of our righ ts and  responsibili ties in Berlin  or to deploy elements of the  6th Fleet in the Med iterrane an in connec tion with- the Middle East situation.
At leas t two of the  bills would require  th at  action init iate d by the  President  within his specified autho rity be terminated after 30 days unless Congress enac ts sustaining l egisla tion;58 a nd three  of the  bills would permit Congress to term ina te presidential actio n in less tha n 30 days.57 The bills would provide for expedited  action on such legislation bu t would not  and could no t insure definitive  congres­sional action with in the  30-day period. This  raises ano the r constitu tional issue, that  is whether the  President ’s autho rity  under the  Constitu tion—for example , to pro tect the  Nation  aga inst  sudden at tack —could be limited or terminat ed by congressional actio n or inaction.  The 30-day limi tation also raises practic al problems regarding the  conduct  of our forces. Once our forces are com mit ted to hostilities, it might prove impossible to term ina te those hostil ities and  provide for the safe ty of our forces within an arb itrary  time period. To the extent  the  legislation would impinge in these  ways upon the President ’s autho rity  as Com­mander in Chief and  Chief Execu tive, it is of doubtfu l cons titu tionality.There is ano the r consideration. To circumscribe pres iden tial abi lity  to ac t in emergency situatio ns—or even to appear  to weaken  i t—would run the  grave risk of miscalcu lation by a potent ial enemy regarding  the abi lity  of the United Sta tes to act in a crisis. This might embolden such a nat ion to provoke crises or take other actions which undermine inte rna tion al peace and  security.I do not  believe we have sufficient foresight to provide wisely for all contin­gencies th at  may arise in the  future. I am sure the  Foun ding Fathers act ed on th at  premise; and  we should  be most r elu cta nt to reverse judgmen t. Moreover, I firmly believe t hat  Congress’ ab ility  to exercise it s constitu tional powers does not  depend on r estr icting in advance the necessary flexibility  which the  Con stitutio n has given the  Pres iden t.

At the same time, I want to make  clear th at  I do no t interp ret  “flexib ility” as a euphem ism for unchecked  executive power. Some have  argued th at  Congress’ power to declare war should be interp reted as a pure ly symbolic act  with litt le real  subs tance in a world in which declared wars have  become infre quen t despite the  existence of real hosti lities .58 In  my judgment  it would be improper to do so. Congress’ power to declare war  re tains real meaning in the  modern context. While the  form in which the power  is exercised may  change, nevertheless  the  con stitu­tion al imperative remains: if the Nat ion is to be taken into war or to emb ark on actions which run serious risk of war, the  critical decisions must be made  only
55 S. 731, supra, would only authorize the  Pre sident  to use the  armed forces, in the absence of a declarat ion of war, in  four specific situations: (1) to repel a  sudden attack  against the U.S., it s territo ries, a nd  possessions; (2) to repel an at tack against U.S. arm ed forces on the  high  seas or lawfully stationed  abroad; (31 to pro tect  the  lives and property of U.S. nationals  abroad; and  (4) to  comply with a “ nat iona l com mitment”  as defined in S. Res. 85, 91st Cong., 1st Sess. (1969). S.J. Res. 59, supra, would lim it unauthor ized  presidentia l milit ary  action to (1) repelling an attack  on the U.S.; (2) repelling an attack  on U.S. arme d forces; and  (3) wi th­drawing U.S. citizens f rom countries where the ir lives are subje cted to an  im minen t th rea t.68 S. 731 an d S .J. Res. 95, supra.87 S. 731, S.J. Res. 59 an d S.J. Res. 95, supra.58 Fo rmal dec larations of war are often deliberate ly avoided because  th ey  t end  to indic ate bo th at  home and abroad  a com mitmen t to total victo ry and  may  impede sett lement possibilit ies. The issuance of a formal  declara tion also has certain  legal results : treaties are suspend ed, trad ing , con tracts and  debts with the  enemy are suspended; vas t emergency powers become operative  domesti cally;  and  the  legal relat ions  be­tween neutral s tate s and belligerents are a ltered. See Eagleton, T he  Form  an d Funct ion  of the  Decla ration of War, 33 Am. J. In t’l L . 19-20, 32-35 (1938). On the othe r han d, Professor Moore argues  th at : “ probab ly the  most compelling reason for no t using a formal decla ration  . . .  is th at  ther e is no reason to do so. As former Secretary  of Defense McN amara has pointed out ‘ [Tjhere has not been a formal decla ratio n of war— anyw here  in the  world—since World War II .’ ’’ Moore, T he Nat ional Executive and  th e Use of th e Arm ed Forces Aborad, 21 Nav. War. Col. Rev . 28, at 33 (1969). See generally, J. Maurice, Hos tilit ies Withou t Declara­tion  of War (1883).
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after the most searching examination and on the basis of a national consensus and 
they  must be truly representative of the will of the people. For this reason, we 
must insure th at such decisions reflect the effective exercise by the Congress and 
the President of their respective constitutional responsibilities.

V. Conclusion

What needs to be done to insure tha t the constitutional framework of shared 
responsibili ty for the exercise of the war powers works in the Nation’s best 
interests?

First, we are prepared to explore with you ways of helping Congress reinforce 
its own information capability on issues involving war and peace. For  example, I 
would be prepared to instruct each of our geographic assistant secretaries to pro­
vide your committee on a regular basis with a full briefing on developments in 
his respective  area, if you believed this would be helpful. Regular and continuing 
briefings would enable the committee to keep abreast of developing crisis situa­
tions. This  would be in addition to the numerous official and informal contacts 
which regularly take place between members of the two branches.

Second, there needs to be effective consultation between Congress and the 
President, and we have tried to follow this policy. It  is not  only Congress that  is 
weakened by  a lack of consultation. Our Nation’s foreign policy is itself weakened 
when it  does not reflect continuing interaction and consultation between the two 
branches.

Third, the Congress must effect ively exercise the powers which i t has under the 
Constitution in the war powers area. In its 1969 report on the national commit­
ments resolution, your committee recognized that “ no constitutional amendment 
or legislative enactment is required” for Congress to assert its constitutional 
authority. “ If Congress makes clear that it intends to exercise these powers,” the 
report states  in referring to Congress war powers, “ it is most unlikely that the 
Execu tive will fail to respect that intention.”  59 I agree with tha t conclusion.

Fourth, there is the need to act speedily, and sometimes without  prior publicity, 
in crisis situations. We should try to find bet ter institutional methods to keep these 
requirements from becoming an obstacle to Congress exercising its full and proper 
role. Suggestions have come from a number of quarters for the establishment of 
a joint congressional committee which could act as a consultative body with the 
President in times of emergencies. If, after study , you believe this idea has merit, 
we would be prepared to discuss i t with the committee and determine how best 
we could cooperate.

Fifth,  there is, in my view, the clear need to preserve the President’ s ability  
to act in emergencies in accordance with his constitutional responsibilities. This 
abili ty to act in emergencies, by its ver y nature, cannot be defined precisely in 
advance. Let me emphasize that I am not suggesting a Presidential carte blanche. 
As I indicated at the beginning of my statement, I believe the framers of the 
Constitution intended decisions regarding the initiation of hostilities to be made 
jointly by  the Congress and the President, except in emergency situations. I 
believe tha t constitutional design remains valid today.

In conclusion, I would like to refer to the suggestion which the distinguished 
Senator from Mississippi, Senator Stennis, made last Tuesday t hat the war powers 
question requires thorough consideration and full study.  He said, “I think this 
matter should be pending for a year or more. It  must be understood in every 
facet and the people must understand fully  the question tha t is involved.”  60 
I believe tha t is wise advice. This is a basic question affecting our constitutional 
structure and the security of our Nation.  It  is most important tha t such a matter 
be considered deliberately and calmly, in an atmosphre free from the emotion and 
the passions that have been generated by the Vietnam conflict.

We in the executive branch are prepared to continue the discussion of the war 
powers question with you.  Our sole obje ctive is to  insure that the N ation’s interests 
are best served in this vita l area.

My  own view is that the constitutional framework of shared war powers is 
wise and serves the interests of the Nation well in the modern world. The 
recognition of the necessity for cooperation between the President and Congress 
in this area and for the participation of both in decisionmaking could not be 
clearer than it is today. What is required is the judicious and constructive  exercise 
by each branch of its constitutional  powers rather than seeking to  draw arbitrary 
lines between them.
m D ocs,  on  t he  War Po wer  1970, sup ra  a t 32.
8 0 117 C ong. Rec. a t S6616 (da ily  e d. S. Jo ur . May 11,1971).



Sta te men t by L eo n F ri ed man , S pe ci al  C ou ns el , Ame rica n 
C iv il  L ib ertie s  U nion

On behalf of th e American Civil Liber ties Union, I apprecia te the opp ortuni ty to  comm unicate our views to  the  members of this subcommittee on the  pending bills and resolu tions rela ting  to  the  powers of the  Congress and the  Pres iden t to comm it the Armed Forces of th e Uni ted Sta tes  to hostilit ies.The  American Civil Liberties Union believes that  the  circumstances sur rounding the decision to  begin and  to  cont inue  American par ticipat ion  in the war in Viet­nam document clearly the  need for congress ional reassertion of its trad itio nal  powers and  responsibiliti es in this area. Most of the  resolut ions pending before thi s comm ittee have the  beneficial effect of requiring  explic it congressional ap­prov al before the  Pres iden t may  st ar t and  cont inue  hostilit ies. All recognize the right of our mili tary  forces to defend themselves  from att ack and  to pro tect American citizens abroad.
Of th e proposals before thi s comm ittee,  the ACLU has concluded  th at  House Jo in t Reso lution 431 affords the  bes t protect ion aga inst un ilateral  exercise of the war  power by the  Pres iden t. We, the refore, urge th at  it be repo rted  favorably by thi s committee.
Our reasons for prefer ring House Joi nt Resolut ion 431 are as follows:1. It makes clear that existing treaties do not by their own authority permit the President to initiate hostilities in defense of treaty signatories.The SEATO tre aty has often  been cited as th e au tho rity for our involvem ent in Vietnam, bu t by its own terms  it requires th at  a tre aty member must act “in accordance  with  its constitutio nal  processes.”  This  language is contained in most of our existing defense treat ies . It  can only mean th at  the Congress mus t exp licitly  auth orize mili tary  action  before hostil ities can legally commence.2. It  also makes clear that appropriat ions acts are not to be considered an exercise of the war power. Specific, separa te authoriz ing language is necessary. We think this is an  imp ort ant point since the  courts have interprete d defense spending bills as authoriz ing milita ry action.
3. It  also defines “hostilities” very specifically to include the deployment of American troops only under circumstances where an imminent involvement in combat activities with other armed forces is of a reasonable possibility. Some such definition is desirable since otherwise the  Preside nt may  deploy troo ps or send mili tary  advise rs abroad to  places where the y are sure to be fired upon. At th at  p oin t the Pres iden t should no t be  perm itted to star t a ful l scale  war on th e claim t hat  he is defending Ameri­can troops in the field.
4. House Joint Resolution /+31 contains very specific limiting language on what constitutes “defensive action.” In this day when both sides call the  other an aggressor, it is desirable to try to define w hat  is or is n ot “defense.”5. It  also limits the President’s ability to use milita ry force to defend American property abroad.

Inadequacies of  House Joint Resolution 1
The reasons  set  fo rth above which have caused us to endorse House Joint  Reso­lution 431 have also led us relu ctantly to the  conclusion th at  House Joint Resolu­tion 1, sponsored by the chairman of th is subcommittee , which requires only th at  the  President report to the  Congress on the mili tary  steps  he has taken,  is an inadequate check on pres iden tial usur pation of the  war  power. Fo r th at  reason we do not thin k th at  House Jo in t Resolution  1 meets the constitu tional problem which urgently  demands  resolution.
Both Pres iden t Johnson and Pres iden t Nixon have insisted th at  they sought app ropriate consultat ion with the Congress during the Vietnam hostil ities. Fu r­therm ore, both Pres iden ts have cited  the  constitu tional, legislative, and  tre aty  provisions which th ey claimed granted them  au tho rity  for w hat  they did. Preside nt Johnson cited the SEATO tre aty as suppor t for his actions and  Pres iden t Nixon relies solely on his powers as Commander in Chief. In short, if House Jo in t Res­olution 1 had been in force in 1964, the Pres iden t could have  taken the  same actions as were taken over the  past 7 years  with  no tho ught of seeking fur the r autho rity  from Congress.

(133)
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But  the Vietnam war has shown that the President has assumed too much 
military power and has gone far beyond the constitutional limits established in 
1787 and followed into the 1950’s. The way for Congress to redress the balance 
is to require that  Congress act before the President’s authority to commit troops 
is complete.

We must emphasize again that  House Joint Resolution 431 and other resolu­
tions before this subcommittee recognize the right of the President to meet 
emergency situations. But the danger revealed by Vietnam which must be faced 
is the possibility that the President will commit this Nation to sustained hostilities 
in a nonemergency situation without explici t authorization from Congress. Any 
resolution that does not meet that  problem is inadequate.
Summary of supporting reasons I

In support of our endorsement of House Joint Resolution 431, we would like 
to cover three areas:

First, we would like to comment on the civil liberties aspect of this problem, 
an area which we believe has thus far been overlooked. There can be no doubt 
that, in time of war, great restrictions are placed upon the freedoms of the people f
and their exercise of first amendment rights. Under those circumstances the 
decision to go to war must be made by as broad a consensus as possible. It should 
not be left  to the President alone.

Secondly, we will discuss briefly the constitutional restrictions on executive 
exercise of the war power. It is our position that not only do the constitutional 
text and the debates make clear that the President cannot wage war on his own 
authority, but that  our entire military history supports the notion that  Congress 
must be' the  body to decide whether we begin a war— a position recognized by 
Congress, the President and courts alike since the beginning of our history.

Thirdly, we wrould like to bring to the attention of the subcommittee recent 
judicial decisions in cases initiated by the American Civi l Liberties Union which, 
we believe, give some urgency to the need for legislation to define the way the 
Congress will exercise its military powers under the Constitution. A Federal 
Court of Appeals in New York has within the past few weeks held that any 
congressional support or recognition of a presidentiallv-initiated war, whether 
through appropriations or extension of the draft law, amounts to an exercise of 
the war power. Orlando v. Laird, Nos. 477 and 478 (Apr. 20, 1971). This decision 
makes absolutely necessary a more precise delineation of responsibility  between 
the President and Congress with respect to the war powers. We have attached a 
copy of the Orlando decision as appendix A to this statement.

A. Civil liberties problems
The importance of prior congressional authorization of any military activity  

is not an abstract constitutional problem. The smallest military adventure may 
lead to an unforeseen confrontation between the superpowers. An unanticipated 
excursion into enemy territory by  an erring plane, an overeager response by a 
radar station and atomic missiles m ay be launched.

Even if the danger of an atomic holocaust could be kept to a minimum any 
major military action by the government immediately produces severe curtail- 
ments of civil liberties. Men must be drafted for the Army. Any criticism of the 
administration for its war policy may be punished b y the government as giving 
aid and comfort to the enemy. A spirit of national fear and hysteria may bring 
about even more restrictions on personal rights.

In the face of this erosion of personal r ights in time of war, the decision to go <
to war must be made by as broad a consensus as possible. It  is unthinkable  that 
the President alone can start  the  Nation on this deadly and dangerous path with 
out the  consent of the people’s legislative representatives. The people will not only 
bear the financial weight of the war through increased taxes, but sons and hus­
bands will have to fight in the war. The civil liberties of all will be seriously cur­
tailed. Their approval expressed through Congress, is absolutely necessary before 
war can begin.

We have only to look at the wars in this century to see how war affects personal 
rights. During World War I many groups in this country opposed our participa­
tion in the war and the conscription of the Nation’s youth  to fight in Europe.
Innocent meetings called to protest the draft law were broken up by police and 
vigilante groups, the participants beaten, arrested and often sentenced to long 
jail terms. Socialist literature suggesting the illegali ty of conscription was seized 
by the police and denied mailing privileges by the Post Office Department. State­
ments of opposition to the war led to indictment under the Espionage Act as en­
couragement to draft evaders.
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During World War I I there was also a breakdown in the  protection of personal rights guaranteed by the Constitut ion. More than 100,000 American citizens of Japanese extraction were moved from their homes on the  west coast and sent to detention centers for the course of the  war. Merely because of their  racial back­ground, these citizens were forced to  live in concentration camps for years. These actions resulted from wartime hyster ia and the unthinking fears and hatreds produced by the pressures of World War II.In addit ion, the Army took over the administration of Hawaii, declared martial law, and ruled it  as if it  were a military base for most of the war. The civil courts were closed and Army court-martials tried civilians for any and all criminal of­fenses. The Supreme Court did n ot declare this procedure unconstitu tional until the war was over (Duncan v. Kahanamoku, 327 U.S. 304 (1946)).The Korean war exacerbated the great civil liberties crisis of McCarthvism. Unsubstantia ted charges of communist-affiliation led tolossof government jobs for hundreds of professional men and women who had spent years in their positions. For the same reason, teachers were fired from their posts. Writers, scientists and artist s found themselves on employer blacklists so t ha t they could not be gain­fully employed. Military personnel were given less than honorable discharges from the Army because of alleged communist activities by their  parents or rela­tives. Numerous restrictions on personal rights were enacted into law in the McCarran Act, the Subversive Activities Control Act and many others.The Vietnam war has also led to a serious curtailment of the people’s civil liberties. The military involvement of this  country in a war opposed by a large par t of our society has had a highly detrimental effect on the enjoyment of these personal rights.
The present d raft system, with  its severe deprivation of personal liberty and its administ rative inequities, still continues. The right of nonobstructive dissent by service personnel and civilians who oppose the war has been curbed, often by harsh measures. Because of their antiwar activities a group of East  Coast in­tellectuals including Dr. Benjamin Spock, were indicted for conspiring to counsel young men to refuse service in the Army—a sad throwback to the World War I  indictments under the Espionage Act. Dissident groups in this society who vigorously fight against the war and other social evils find themselves indicted for conspiracy to cross State lines to incite a riot or are subpenaed to appear before Federal grand juries to  te ll of their involvement in an tiwar activities. The threat of criminal prosecution hangs over the heads of young men an d women for various forms of peaceful expression and symbolic speech, such as flag offenses and draft card burning. Freedom of the press has been undermined by subtle and not so subtle threa ts by high government officials who do no t like the growing antiwar criticism in the newspapers and television networks. Wiretaps, electronic sur­veillance, and police spies, techniques employed widely to gather information on antiwar activists, all intrude upon the people’s right to privacy.Many of these actions have been taken to blunt the impact of the antiwar movement, as the Government attem pts to create an illusion of national unity while it wages an unwanted war in Vietnam. Worse still the basic values of this society are torn apart and the legitimacy of its institutions seriously questioned because the war continues over the opposition of growing numbers of Americans. As Senator Sam Ervin said on the floor of Congress:‘‘The consequences of this  failure to observe the Constitut ion are all too evi­dent. True no Supreme Court decision has adjudged the war in Vietnam as unconsti tutional  on the  grounds that  Congress adopted no formal declaration of war and because the Senate gave no effective advice and consent. Instead,  the declaration of unconstitutionality has come from the judgment of the people. We see the decree everywhere. For the first time in our memory an incumbent President was forced from office. Young men whose fathers and brothers volun­teered to serve their country now desert to Canada and Scandanavia rathe r than bear arms in the country’s cause. Thousands inarch on Washington and picket the White House, the  Capi tol, and the Pentagon. Now we have riots and violence in our university campuses. ROTC programs are being forced out of schools, and there is dissension and antiwar activ ity even among those in uniform.“Perhaps not all the anarchy we see today has been caused by the Vietnamese war and the way in which we became involved. No one can say. But no one can say tha t the war was not the cause, or at least the catalyst. And I cannot shake the feeling that  ultimately the reason so many are now disrespectful and unre­sponsive to authority  is because autho rity  was disrespectful and unresponsive to the Constitut ion in the making of our policy in Vietnam” (115 Cong. Rec. 17217 (June 25, 1969).)
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The best way to mitigate against the problems outlined by Senator Ervin is 
to make sure tha t the  people’s approval of war is secured through their  Represent­
atives in Congress, to insure that  a national consensus exists to launch any 
military action.

B. Constitutional limitations on presidential war power
We think  it important to note at the outset of this par t of our s tatem ent tha t 

the limitations  on the  presidential warmaking power outlined in the  bills and reso­
lutions before this committee are already contained in the Constitut ion. Never­
theless, we believe it highly desirable to articu late them more fully by legislation.

Professors Commager, Kelly, and Mason have already testified about  the 
historical purpose of the  war powers clause and why the power was universally 
considered legislative in nature . The debates at the Constitutional Convention 
leave little doubt that the President was not to be allowed to sta rt war on his 
own. Over 100 years ago, Justice Joseph Story, the great Supreme Court justice 
and legal scholar, made the following comments about the war power in his 
“Commentaries on the Constitution” :

“* * * the power of declaring war is only the highest sovereign prerogative, 
but tha t it is, in its own nature  and effects, so critical and calamitous, tha t it 
requires the utmost  deliberation, and the successive review of all the councils of 
the Nation * * *. The representa tives of the people are to lay the taxes  to support 
a war, and therefore have a right to be consulted as to its time, and the ways and 
means of making it effective. The cooperation of all the branches of the legislative 
power ought, upon principle, to be required in this the highest act of legislation, 
as it  is in all others “ (sec. 1171 (5th edition,  1891), p. 92).

The meaning of the  war power clause, and its specific application to concrete 
situations, has been faced numerous times in our history. I t has become recognized 
tha t the Executive has the power to initiate certain limited forms of military 
activities, along with the more general power to repel direct at tacks on the United 
States. Included in the l imited emergency instances are numerous cases where the 
President used military force to protect American citizens or proper ty located in 
foreign countries, or to commit reprisals against politically unorganized bandits or 
pirates.

Beyond these very limited powers, it has been recognized, declared and accepted 
by President, Congress, and Court alike that  the Executive has no power to 
initiate  or prosecute hostilities without  having been first authorized to do so by 
Congress. Set out in appendix B to this  testimony are the statem ents of Presidents 
Jefferson, Madison, Jackson, Polk, Buchanan, Lincoln, Grant, Arthur, Taft, 
Roosevelt, and Eisenhower, all of which confirm the recent National Commitments 
Report  of this committee to the effect that—

“* * * the  founders of our country intended decisions to initia te e ither general 
or limited hostilities against foreign countries to be made by the Congress, not by 
the Executive. Far from altering the inte nt of the framers, as is sometimes alleged, 
the practice of American Presidents for over a century after independence showed 
scrupulous respect for the authority of the Congress except in a few instances. The 
only uses of military power that can be said to have legitimately accrued to the 
Executive in the course of the Natio n’s history have been for certain specific 
purposes such as suppressing piracy and the slave trade, ‘not pursuit’ of fugitives, 
and, as we have noted, response to sudden attack. Only in the present century 
have Presidents used the Armed Forces of the United States  against foreign 
governments entirely on their  own authori ty, and only since 1950 have Presidents 
regarded themselves as having authority  to commit the Armed Forces to full- 
scale and sustained warfare “ (S.R. 91-129 to  accompany S. Res. 85, 91st Cong. 
1st sess., Apr. 16, 1969, p. 31).

The power of Congress to declare war has also followed the pat tern  described 
above. As it has evolved, the power has not been restric ted to an inflexible and 
mechanistic requirement that the talismanic words “We declare war” be ut tered 
but  ra ther  a flexible inst rument  to be used by Congress to give precise authoriza­
tion to the President to set guidelines as to the purpose and scope of military 
hostilities to  be conducted by the President.

Congress has declared war five times: to begin the War of 1812 (2 Stat. 755), 
the Mexican War of 1846 (9 Stat.  9), the Spanish American War of 1898 (30 Stat. 
738), World War I (40 Stat. 1) and World War II  (55 Stat. 795). I t also gave the 
President unlimited powers to meet the emergencies of the Civil War (12 Stat. 
326).

In numerous other cases Congress has authorized the Executive to involve the 
Nation in military hostilities of a secondary nature, involving a less than maximum 
commitment  of the  Nation’s military resources. Even in these secondary military
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commitments, falling far below the level of commitment reached in the Vietnamese conflict, explicit congressional approval was sought and forthcoming.For example, the naval war with France, waged from 1798-1801, was authorized by explicit congressional resolution, 1 Stat.  561; 1 Stat.  572, extended 2 Stat. 39 (Apr. 22, 1800); 1 Stat. 574; 1 Stat. 578; 1 Stat. 743; see discussion in Bas v. Tingey, 4 Dali. 37 (1800); Talbot v. Seeman, 1 Cranch 1 (1801) . The naval war against Tripoli (1802) was authorized by explicit congressional resolution, 2 Stat. 129. The naval war against Algiers (1815) was authorized by explicit congressional resolution. 3 Stat. 230 (Mar. 3, 1915).

In 1839 Congress specifically authorized the President “ to resist any atte mp t on the par t of Great Britian to enforce, by  arms, her claim to exclusive jurisdiction over tha t pa rt of Maine, which is in dispute * * * and for that  purpose to employ the naval and military force of th e Uni ted States, 5 Stat. 355. By joint resolution of June 2, 1858, President James Buchanan was authorized by Congress to use such force as “may be necessary and advisable” to settle differences with Paraguay, 11 Stat.  370. The President was also empowered to initia te hostilities against Venezuela in 1890 af ter three American steamships had been seized, 26 Stat. 674. Following the capture of eight American sailors by the Mexican Army in 1914, Congress permitted  President Wilson to employ the “armed forces to  enforce his demands for unequivocal amends for affronts and indignities committed against the United States ,” 38 Stat. 770.
All of these declarations, laws, and resolutions show Congress, ac ting under its constitu tional powers, working swiftly in collaboration with the Executive to meet threats or difficulties abroad. None of the supposed problems concerning legislative cooperation with the Executive occurred—there were no endless deliberations or weakening vacillations or compromises, nor were there two governmental voices speaking to the world on behalf of the United States. The constitutional collaboration p lanned by the framers worked as they foresaw.

C. Recent judicial decisions on the war power
This view of the scope of the Executive’s war power is confirmed by a series of recent decisions on the Vietnam war. The Second Circuit Court of Appeals wrote in Berk v. Laird, 429 F. 2d 302, 305 (2d Cir. 1970):“If the executive branch engaged the Nation in prolonged foreign military activities without any significant congressional authorization, a court might be able to  determine that this extreme step violated a discoverable stand for some mutual participation  by Congress in accordance with article I,Federal District  Judge  John Dooling wrote in Orlando v. La ird ,----- F. Supp.----- (E.D.N.Y. 1970):
“Nei ther the language of the Constitut ion nor the debates of the time leave any doubt  that the power to declare and wage war was pointedly denied to the Presidency. In no real sense was there even an exception for emergency action and certainly not for a self-defined emergency power in the Presidency. The debates, so often strangely—to our ears—devoid of respect for and alive with fears of the Presidency tha t the  convention was forming, are clear in the view that  (as Wilson pu t it) the power to make war and peace are legislative.”However, despite the clear authority  for the proposition that Congress must act to authorize a war, the courts have nevertheless upheld the legality of the Vietnam war. They have done so for reasons tha t should be of particu lar concern for this committee as it  formulates its war powers resolution.The most authoritative decision on the scope of the Presidential war powers was decided last month, on April 20, 1971, by the Second Circuit Court of Ap­peals in New York in the case of Orlando v. Laird (app. A). It  held tha t Congress has exercised its war powers in Vietnam and has thus authorized the war, by the  Gulf of Tonkin resolution, by the military appropriations bills passed for Viet­nam, and by extension of the dra ft law:“The Congress and the Executive have taken mutual and joint  action in the prosecution and support of military operations in Southeast Asia from the begin­ning of those operations. The Tonkin Gulf resolution * * * was expressed in broad language which clearly showed the state of mind of the  Congress and its intention  fully to implement and support the military and naval actions taken  by and planned to be taken by the President at that time in Southeast Asia, and as might be required in the future ‘to prevent further aggression.’ Congress has ratified the Executive’s initiatives by appropria ting billions of dollars to carry out military operations in Southeast Asia and by extending the Military Selective Service Act with full knowledge that  persons conscripted under that act had been, and would continue to be, sent to Vietnam. Moreover, it specifically con­scripted manpower to fill ‘the substantial induction calls necessitated by the curren t Vietnam buildup.’ ”

ard calling 
section 8.”
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The court concluded:
“T here  is, therefore, no lack of clear evidence to sup por t a conclusion th at  

the re was an abundance of contin uing mutual par ticipat ion  in the prosecution 
of the  war. Both branches collab orated in the  endeavor, and  nei ther  could long 
mainta in such a war w ithout the  concurrence and  coopera tion of the  o ther  * * *. 
The  fram ers’ intent  to vest  the war  power in Congress is in no way defeated by 
permit ting  an inference of author izat ion from legislative actio n furnish ing the  
manpower  and  materials of war for th e p rot rac ted  milita ry operation  in Southeas t 
Asia.”

In  short , the  cour t has said th at  ins tead  of a  decla ration of war or an explicit  
authoriz ing resolution , the  mere fac t th at  there is “c ontinuing mutual par tici pa­
tion  in the  prosecution of the war” by Congress and  the  Pre sident  is sufficient to 
satis fy the  Constitution.

We think th at  this  decision is wrong an d i t will be appea led to t he  U.S. Supreme 
Cou rt. It  is wrong because  the  cou rt of appeals totally ignored the  repeal  of t he  
Gulf of Tonkin  resolut ion and because the  court misconstrued the legal effect 
and legislative hi story of the mil itary a ppropria tions bills which were never m eant 
to rat ify  wha t the Pres iden t was doing in Vietnam. However, unti l the Supreme 
Cou rt reverses, the  Orlando decision appears  to  be the most autho rita tive decision 
on this  problem.

What the  decision means as a prac tica l ma tte r is th at  Congress cann ot wash 
its hands of it s responsibi lities und er the  war power clauses of t he  Constitu tion. 
I t c annot say, this is a m att er for the  Executive to  decide. As soon as any  hostili ties 
have begun by the  President , the re will come a time when congressional par tici ­
pat ion  will become necessary. Most obviously this  will happ en when funds are 
reques ted for th e Defense Dep artm ent , when a conscription ac t is passed, or when 
a provision is made for veteran s’ rights or when foreign aid of the  ally we are  
helping is provided by Congress. Once Congress gets into  the  pictu re, by taking 
any  ste ps in furthera nce of the pres iden tially  in itia ted  war, or in recognition of it, 
the  logic of the  Orlando case would indic ate th at  those steps a re an exercise of the  
war  power and th at  the  war thereby becomes legal. In other words Congress 
can not  sit idly by when a war begins. Its  responsibili ty is th rust upon it by the  
Con stitutio n and it must assert its power explici tly or it will find th at  it has 
exercised th at  power w ithout ever making a conscious choice to do so.

The  Orlando case would  requi re th at  Congress must stop  a war once th e Presi ­
dent has init iate d it. But  wha teve r the  powers of Congress mig ht be, the framers 
did no t inte nd th at  Congress would have to tak e the  posi tive step  of exercising 
them in order to stop  a Pres iden tial war. They  explicitly commit ted the  initi al 
war  power to Congress, requ iring  the  concurrence of a ma jor ity  of legislators in 
bo th Houses before war could begin. Any rule which undermines th at  power or 
sub jects it to extraneous pressures , whether practica l or political, runs  direc tly 
counter  to the wishes of the  Co nst itu tion’s framers.

The  bes t way of stopping a w ar is to  deny funds for the Milita ry Esta blishment. 
Bu t is this a realis tic alte rna tive ? How many Congressmen or Senators can vote 
to deprive American soldiers in the field of the  necessary guns and  supplies th at  
the y need to defend themselves? The  practica l pressures on Congress to “suppo rt 
our boys” in the  field m ay become irresistible after the war has been raging for 
some period of time. Imposing such  a burd en on the  legis lature would in effect 
fac ilita te the  commencement of a Pres iden tial war, dire ctly  con trary to the  
expressed wishes of the  founders .

Indeed, imposing such a require ment on Congress makes it far easier for the  
President  to init iate  a large war ra ther  than  a small one. The  grea ter the  step  
tak en  by the  President,  the  more troops he commits to combat,  the  stronger  is 
the  pressure  on Congress to vote for the ir cont inued sup port. The legislature 
mig ht be willing to  cut off funds for a small expeditionary  force, knowing tha t the  
Preside nt can easily extr icate  them. But it would find it impossible to do so 
when hund reds  of thousands of troops  are committed to bat tle.

In  addition , the President may insist  th at  any  rest rict ion on funds hampers 
his negotia ting  capaci ty and th at  he should be given a free hand to terminat e the  
war  in accordance with  mil itary requ irements . Obvious ly the  Congress would be 
reluc tan t to intervene  in the face of such assertions.

In  short, once a  war is begun by  th e Pres iden t, the  need to pro tec t the  men in 
the field combined with  the  judicial reasoning shown in the Orlando case effec­
tively  denies the  Congress any  power to res tric t the  warmak ing abi lity  of the  
President  u ntil  the  war winds down of its own accord.
Conclusion

All of th e above  points  to  the  inescapable conclusion th at House Joint Reso lu­
tion 431, o r one of the  other pending bills or resolutions, is of crucia l co nst itut ional
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importance. They require tha t Congress’ participa tion must be established initially through an express authorization, rathe r than being inferred by am­biguous appropria tions bills passed after the war has begun. Without clear, explicit legislation, a Presidential-initiated war will be illegal. They thus would make express what we believe is constitutionally  required—th at  the Congress ratify  any Presidential proposal to go to war at the outset.The Vietnam adventure has taught  us tha t the dangers of war are too serious to be left to the President and his immediate staff. There are reasons why the framers of the Constitut ion insisted that the broadest consensus must be estab­lished before we go to war. We have tried to show that those reasons are still with us. The most horrible result of the Vietnam war may not be the  terr ible toll in lives and the devastat ion and destruc tion in that country. It  would be even more horrible if we do no t now take corrective action to insure that it will not occur again. We urge this committee to take the steps necessary to prevent that from happening.
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Anderson, Circuit Judge:
Short ly aft er receiving orders to report for tran sfer  to Vietnam, Pfc. Malcolm 

A Berk and  Sp. E5 Salvatore  Orlando, enlistees  in the  United Sta tes  Army, 
commenced separa te actions  in June, 1970, seeking to enjoin the  Secreta ry of 
Defense, the  Secretary  of the  Army and  the commanding officers, who signed 
the ir deployment orders, from enforcing th em. The  pla intiff s-appellan ts contended 
th at  these  executive officers exceeded the ir constitu tional autho rity by ordering 
them  to partic ipa te in a war no t prope rly authorized by Congress.

In Orlando’s case the dist rict  cou rt held  in abeyance his motion for a preliminary  
injunction pending disposition in this cou rt of Berk ’s exped ited appeal from a 
denial of the  same prelim inary  relief. On Jun e 19, 1970, we affirmed the  denial 
of a preliminary injunction in Berk v.  Laird,  429 F.2d 302 (2 Cir. 1970), but  he ld 
th at  Berk’s claim th at  orders to fight must be authorize d by joint  executive- 
legislat ive actio n was justiciable. The case was remanded for a hear ing on his 
application for a perm anent injun ction . We held th at  the war decla ring power 
of Congress, enumerate d in Article I, section 8, of the  Consti tution,  conta ins a 
“discoverable standa rd calling for some mutual part icipation by Congress,” 
and  directed  th at  Berk be given an o ppo rtunity “to  provide a  method for resolving 
the  question of when specified joint legisla tive-executive  action  is sufficient to 
auth orize various levels of mili tary  ac tiv ity ,” and thereby escape appl ication of 
the  political question doctr ine to his claim th at  congressional par ticipat ion  has 
been in this instance, insufficient.

After a hear ing on June 23, 1970, Judge Dooling in the  dis tric t court denied 
Orlando’s motion for a prelim inary  inju nction on the  ground th at  his deploy­
ment orders were cons titu tionally  authorized, because Congress, by “ap pro­
priatin g the na tion’s trea sure and conscripting its manpower,” had  “furnished 
for th the  sinew of war” and  because “th e real ity of the  co llaborative a ction of the 
execut ive and the  legislature required by  the  Constitu tion  has been present from 
the  ea rlies t s tages.” Orlando v. La ird, ------F. Su pp .-------, ------(E .D.N.Y . 1970).

On rem and of Berk ’s action, Judge  Judd  of the  dis tric t court granted  the  ap­
pellees’ motion for summ ary judg men t. Find ing th at  there had been joint action 
by the Preside nt and Congress, he ruled  th at  the method of congressional col­
labora tion  was a politica l question. Berk v. Laird,  ------ F. Supp. ------, ------
(E.D.N.Y. 1970).

The appellants contend th at  the  respective  rulings of the  dis trict cou rt th at  
congress ional authorization could be expressed through appropriat ions and other  
suppor ting  legislation misconstrue  the  war declaring clause, and  alternat ively, 
th at  congressional  enactme nts rela ting  to Vietnam were incor rectly inte rpreted.

It  is the  appellants’ position th at  t he  sufficiency of congressional authorization 
is a mat ter within judic ial competence  because  th at  quest ion can be resolved by 
“judicia lly discoverab le a nd manageab le standard s” dic tate d b y the  congressional 
power “to  declare War.” See Baker v. Carr, 369 U.S. 186, 217 (1962); Powell v. 
McCormack, 395 U.S. 486 (1969). They int erp ret  the  constitutio nal  provision to 
require an express and explic it congressional author ization  of the  Vie tnam hosti li­
ties though  not  necessarily  in the  words, “We declare th at  the  United  States of 
America is at  war with North  Vie tnam.” In suppor t of this construction the y 
poin t out  th at  the original inten t of th e clause was t o place responsibi lity for the  
init iation of war upon the  body  most responsive to popular  will and argue th at  
historical developments have not  alte red  the  need for significant congressional 
par tici pat ion  in such comm itments of na tion al resources. They furt her as sert  th at , 
withou t a re quirement of express and explicit congressional author ization , develop­
ments com mitt ing the  nat ion  to  war, as a fai t accompli, became the  inev itable 
adjunc ts of president ial direction of foreign policy, and, because mil itary ap propria ­
tions  and  other war-im plementing ena ctm ents lack an explicit author izat ion of 
partic ula r hostiliti es, the y cannot,  as a mat ter of law, be considered sufficient.

Alterna tively, appellants would have  th is cour t find that , because t he  P residen t 
reques ted accelerating defense app ropriat ions and  extensions  of the consc ription  laws 
after the war was well unde r way,  Congress was, in effect, placed  in a  st ra it jacket  
and could n ot freely decide whether or not to e nac t this legislation, b ut  ra the r was 
compelled to  do so. For th is reason app ella nts  claim th at  such e nac tme nts  cannot , 
as a fac tua l m atter,  be considered sufficient congressional approval or ratif ication.

The  Governm ent on the other han d takes the  position th at  t he  suits  concern a 
non-just iciab le politica l question ; th at  the  mili tary  action  in South Vietnam was
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authorized by Congress in the “Join t Resolution to Promote the Maintenance of Internal Peace and Security in Southeast Asia” 1 (the Tonkin Gulf Resolution) considered in connection with the Seato Treaty ; and that the military action was authorized and ratified by congressional appropria tions expressly designated for use in support of the military operations in Vietnam.We held in the  first Berk opinion th at the constitu tional delegation of the war­declaring power to the Congress contains a discoverable and manageable standard  imposing on the Congress a duty  of mutual participat ion in the prosecution of war. Judicial scrutiny of tha t duty, therefore, is not foreclosed by the  political question doctrine. Baker v. Carr, supra; Powell v. McCormack, supra. As we see it, the test is whether there is any action by the Congress sufficient to authorize or ratify the military activ ity in question. The ev identiary materials produced at the hear­ings in the district court clearly disclose tha t this test  is satisfied.The Congress and the Executive have taken mutual  and joint  action in the prosecution and support  of military operations in Southeast Asia from the begin­ning of those operations. The Tonkin Gulf Resolution, enacted August 10, 1964 (repealed December 31, 1970) was passed at  the  request of President Johnson and, though occasioned by specific naval incidents in the Gulf of Tonkin, was expressed in broad language which clearly showed the  s tate  of mind of the Congress and  its intention fully to implement and support the military and naval actions taken by and planned to be taken by the President at tha t time in Southeast Asia, and as might be required in the future “to prevent further aggression.” Congress has ratified the executive’s initiatives by appropriat ing billions of dollars to carry out military operations in Southeast Asia2 and by extending the Military Selective Service Act with full knowledge th at persons conscripted under th at  Act had been, and would continue to be, sent to Vietnam. Moreover, i t specifically conscripted manpower to fill “the substantial induction calls necessitated by the current  Vietnam buildup.” 3

There is, therefore, no lack of clear evidence to support a conclusion that there was an abundance of continuing mutual participation in the prosecution of the  war. Both branches collaborated in the endeavor, and neither could long maintain such a  war without the concurrence and cooperation of the  other.Although appellants do not contend that Congress can exercise its war-declaring power only through a formal declaration, they argue th at congressional authoriza ­tion cannot, as a mat ter of law, be inferred from military appropriations or other war-implementing legislation tha t does not contain an express and explicit authorization for the making of war by the President. Putting aside for a moment the explicit authorization of the Tonkin Gulf Resolution, we disagree with appellants’ interpre tation of the declaration clause for neither the language nor the purpose underlying tha t provision prohibits an inference of the fact of author i-
1 The two d ist ric t judg es differed over the  significance of the  T onkin  Gul f Reso lution, P ub . Law 88-408, 78 Stat . 384, August 10, 1964, in the context of the en tire course of the  congressional action which related  to Vietnam. Jud ge Judd  relied in pa rt on the  Resolution as supp lyin g the r equisite congressional authoriz ation; Judg e Dooling found tha t i ts importance lay in  its  practical effect on the president ial i niti ative rat he r than  its constitu tional meaning.
Although the Senate repealed the  Resolut ion on  June 24,1970, it rema ined in effect at the t ime app ellant s’ dep loym ent orders issued. Cong. Record S. 9670 (June 24, 1970). T he repeal was b ased  on the  proposit ion th at  the  Resolu tion was no longer necessary and amounted to no more than  a  gesture on the pa rt of the  Congress a t the time the  executive ha d taken sub stantial steps to unw ind  the conflict, w hen the  p rinc ipal issue was the speed of decelerat ion and  term inat ion of the  war.2 In  response to the demands of the m ilit ary  operations th e execut ive dur ing the  1960s ordered more and  more men an d materia l in to the  war zone; and  congressional appropria tions have been co mmensu rate wi th  each new level of fighting. Unt il 1965, defense appropria tions ha d not earmarked funds for Vietnam . I n May of th at  ye ar Preside nt Johnson asked Congress for an emergency supp lem ental app ropriat ion  “ to provide  our forces [then num bering 35,000] w ith  the  best  and  m ost mod em supp lies ana equip ment.” I l l  Cong. Rec. 9283 (May 4, 1965). Congress app ropriated $700 million for use “upon  de term inat ion by  the Presi dent th at  su ch action is necessary in connection wi th mi lita ry activities in Southeast Asia .” Pu b.  L. 89-18, 79 Sta t. 109 (1965). Appropria tion  acts in  each subsequen t year explicit ly au thor ized  expenditu res for men and material sen t to Vietnam. The 1967 appropria tion s act, for example , declared Congress’ “fi rm inte ntion to prov ide all necessary su ppo rt for members of the Armed  Forces of the United States fig hting  in V ietnam ” an d suppor ted “ the efforts being made by the Pre side nt of the Uni ted State s . . .  to pr eve nt an expansion of the  wa r in  Vie tnam  and  to b ring  tha t conflict to  an end thro ugh a nego tiated  se ttl em en t.. . . ” Pu b.  L . 90-5, 81 Sta t. 5 (1967).
Th e d istr ict court opinion in  Berk v. La ird .-----F.  S up p. ------(E .D .N . Y. 1970), sets ou t releva nt po rtion sof each of these m ilit ary  app ropr iations acts  an d discusses their  legisla tive history.2 In II.  Rep. No. 267, 90th Cong., 1st Sess. 38 (1967), in addition to  extending the  conscription  mechanism, Congress  continued a  suspension of the  pe rmane nt ceiling on the act ive d uty str eng th of the Armed Forces, fixed a t 2 million me n, an d replaced i t w ith  a secondary ceiling of 5 million. T he  House Re port recommend­ing extension of the  dr aft concluded th at  th e perm anent manpower l imi tatio ns “a re m uch  lower t ha n the curre ntly required s trengt h.” The Re por t referred to President John son ’s selective se rvice message which  said , “ . . . that  wi tho ut the draft we canno t realistical ly expect to  mee t our p rese nt c ommitments or th e requirement s we can now foresee and  tha t volunteers alone could be expected t o m an a force of li ttle  more than  2.0 million. The presen t nu mb er of personnel on active d uty is about 3.3 million  and i t is scheduled to reach almost 3.5 million by Jun e, 1968 if t he  presen t conflict is not concluded by  t hen.”  H.  Rep . No. 267, 90th Cong., 1st Sess. 38, 41 (1967).



zatio n from such legislative  action  as we have  in th is instance . The fram ers’ intent 
to v est the war  power in Congress is in no w ay defea ted by  permitting an inference 
of author iza tion from legislative action furnishing the manpower and  mater ials 
of war for the  pro tracted milit ary operation  in Southeas t Asia.

The choice, for example, between  an explicit  declaration on th e one h and and  a 
resolu tion and  war-im plementing legislation , on the  other, as the  medium for 
expression of congressional consent  involves “the exercise of a  discretion demon­
strably commit ted to the . . . legisla ture,” Baker v. Carr, supra at  211, a nd  the re­
fore, invokes the  politica l quest ion doctrine.

Such a choice involves an important area of decision making in which, through 
mutual influence and  reciprocal action between the President and  the Congress, 
policies governing the relationship  between  this  country  and  other parts  of the 
world are form ulat ed in the  best  inte rests  of the  United  State s. If the re can be 
noth ing more tha n minor milit ary operations conducted under any circumstances , 
short of an express and  explicit decla ration of war by Congress, the n extended 
mil itary operation s could not  be conducted even though both the  Congress and  
the  Pres iden t were agreed th at  they were necessary and  were also agreed that  a 
forma l decla ration of war would place the nat ion in a postu re in its internatio nal  
relat ions which would be against its best interests . For the  judic ial branch to 
enuncia te and  enforce such a sta ndard  would be not  only extre mely  unwise but  
also would constitute  a deep invasion of the  political quest ion domain. As the 
Government says, “ * * * decisions regarding  the  form and  subs tanc e of con­
gressional enactments  authoriz ing hostil ities are determined by highly complex 
considerations of diplomacy, foreign policy and  mili tary  s tra tegy inappropr iate  to 
judic ial inquiry.” It  would, indeed, dest roy the  flexibility of actio n which the 
executive and legislative branches must have in dealing with  other sovereigns. 
What has been said and  done by both the  President and  the Congress in their  
collaborative conduct of the mili tary  operation s in Vietnam implies a consensus 
on th e advi sabi lity  of not making a  formal decla ration of war because it  would be 
con trary to the  inte rest s of the  United Sta tes to do so. The making of a policy 
decision of th at  kind is clearly within the cons titu tional domain  of those two 
branches and  is jus t as clearly no t with in the  competency or power of the  judic iary.

Beyond determining th at  there  has been some mutual  par tici pat ion  between 
the  Congress and  the President , which unquest ionably  exists here with  action by 
the  Congress sufficient to authorize or rat ify  the  mil itary act ivi ty at  issue, it is 
clear th at  th e cons itutional  p ropriety of th e means  by which Congress has chosen 
to rat ify and  approve the  pro trac ted  milita ry operations in Sou thea st Asia is 
a politica l ques tion.  The form which congressional author ization  should  take is 
one of policy, committed to the  discret ion of the Congress and  outside  the  power 
and  competency of th e  judic iary , because there are no intelligible and objectively  
manageable standard s by which to judge  such actions. Baker v. Carr, supra, at  
217; Powell v. McCormack, supra, at  518.

The judgments of the dist rict  court are affirmed.

Kaufman, Circuit Judge (concurring):
In light  of the  adoption by Congress of the Tonkin Gulf Resolution , and the 

clear evidence of continu ing and  dist inct ly expressed par tici pat ion  by the  legisla­
tive  branch in the  prosecution of the war, I agree that  the judgments  below must  
be affirmed.

P r e s id e n t ia l  S ta te m e n t s  Ac k n o w led g in g  N eed  fo r  E x p l ic it  C o n g r essio n a l  
E x e r c is e  o f  t h e  W ar  P ow er

During Jefferson’s first admin istra tion , Tripoli atta cke d American vessels in the 
Med iterrane an. After an American schooner,  the  Enterprise, had crippled an 
enemy cruiser, Jefferson reported to Congress:

“ Unau thorized by the Constitu tion, wi tho ut the  sanct ion of Congress, to go 
beyond the line of defense, the vessel, being disabled  from committ ing further 
hostilities, was libe rated  with its crew. The legislature will doubt less consider 
whether, by authoriz ing measures of offense also, they  will place our force on an 
equa l footing w ith th at  of its adversaries. I communicate all material information on 
this subject, that i n the exercise of this important function  confided by the Constitution 
to the legislature exclusively the ir judgment  may form itself on a knowledge and 
cons iderat ion of every circumstance  of weight.” 1 State of the Union messages of 
the Presidents 59 (Israe l ed. 1966). [Em phasis  added.]
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Jefferson also asked for congressional authority  in settling the dispute with Spain on the Florida border:
“Tha t which they have chosen to pursue will appear from the documents now communicated. They authorize the inference tha t it is their intention  to advance on our possessions unti l they shall be repressed by an opposing force. Considering that Congress alone is constitutionally invested with the power of changing our condition from peace to ivar, I  have thought it my duty to await their authority for using force in any degree which could be avoided. I have barely instructed the officers stat ioned  in the neighborhood of the aggressions to protect our citizens from violence, to patrol within the borders actually delivered to us, and not to go out of them but when necessary to repel an inroad or to rescue a citizen, or his property; and the Spanish officers remaining at New Orleans are to depart without further delay. * * *“But the course to  be pursued will require the command of means which it  be­longs to Congress exclusively to yield or to deny. To them I communicate every fact material for their information and the documents necessary to enable them to judge for themselves. To thei r wisdom, then, I look for the course I am to pursue, and will pursue with sincere zeal tha t which they shall approve.” 1 Messages and Papers of the Presidents, 389-390 (Richardson Ed. 1908). [Emphasis added.]When English vessels increased thei r raids on American commerce immediately before the war of 1812, President James Madison specifically asked Congress for guidance. In his message of June 1, 1812, he said:“Whether the United States shall continue passive under these progressive usurpations and these accumulating wrongs, or, opposing force to force in defense of their national rights, shall commit  a just  cause into the hands of the Almighty Disposer of events, avoiding all connections which might entangle it  in the contests or views of other powers, and preserving a constant readiness to concur in an honorable reestablishment of peace and friendship, is a solemn question which the Constitution wisely confides to the legislative department of the Government.” Quoted in Putney “Executive Assumption of the War Making Power,” 7 National Uni­versity Law Review, 1, 9 (May 1927). [Emphasis added.]President Andrew Jackson similarly asked Congress for authority  to protect American shipping in South American waters. In his thi rd annual message Jackson said:

“In  the  course of the present year one of our vessels, engaged in the pursuit of a trade which we have always enjoyed without molestation, has been captured by a band acting, as they pretend, under the authority  of the Government of Buenos Aires. I have therefore given orders of the  dispatch of an armed vessel to join our squadron in those seas and aid in affording all lawful protection to our t rade which shall be necessary, and shall wi thout delay send a minister to inquire into the nature of the  circumstances and also of the  ciaim, if any, tha t is se t up by the Government to those seas and aid in affording all lawful protection to our trade which shall be necessary, and shall without  delay send a minister to inquire into the nature of the circumstances and also of the claim, if any, tha t is set up by t ha t Government to  those islands. In  the meantime, I  submit the case to the considera­tion of Congress, to the end tha t they  may clothe the Executive with such autho rity and means as they may deem necessary for providing a force adequate  to the complete protection of our fellow-citizens fishing and trading in these seas.” 1 State of the Union Messages, 352.
In the same message, Jackson commented about troubles with Spain:“* * * I have therefore dispatched a special messenger with instructions to our minister to  bring the case once more to his (i.e. the King of Spain) considera­tion, to the end tha t if (which I cannot bring myself to believe) the same decision (th at  cannot but be deemed an unfriendly denial of justice) should be persisted in, the  matter may before your adjournment be laid before you, the constitutional judges of what is proper to be done when negotiations for redress of injury fails.” Jbid. 349.
In 1848 President James K. Polk referred the  problem of Yucatan to Congress:“I have considered i t proper to communicate the information contained in the accompanying correspondence, and I submit it to the wisdom of Congress to adopt  such measures as in their judgment may be expedient to preven t Yuca tan from becoming a colony of any European power, which in no event  could be permi tted by the United States. * * * 4 Messages of the Presidents, 583.Ten years later President James Buchanan reitera ted this view of the war power:
“ Under our trea ty with New Granada of the 12th December, 1846, we are bound to guarantee the neutra lity of the Isthmus  of Panama, through which the Panama Railroad passes, “as well as the rights of sovereignty and prope rty which New Granada has and possesses over the said terri tory .” This obligation
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is founded  upon equivalen ts granted by th e tre aty to the  Governm ent and  people 
of the United State s. Und er these circumstances I recommend to Congress the 
passage of an act  authoriz ing the  Pres iden t, in case of necessity, to employ the  
land  and  naval forces of the  United States to carry into  effect this guara nty  of 
neu tra lity and  pro tection .” 1 State of the Union Messages, 953.

In  his annu al message of December  6, 1858, the  same Pre sident  said:
“T he executive government of this country  in its intercourse with foreign 

nat ions is limited to the  employmen t of diplomacy alone. When this fails it can 
proceed  no further . I t cann ot legitimate ly reso rt to force withou t the  direct 
autho rity of Congress, except in resisting and repelling hostile  a tta cks.” Ibid.,  988. 

Buchanan had  occasion in his thi rd  annual message to repeat  these views: 
“I t will not be denied th at  t he  general ‘power to declare war’ is wi thout limita­

tion and embraces with in itself not  only what write rs on the  law of nations 
term a public or perfect war, bu t also an imperfect war, and,  in short , every 
species of host ility,  however confined or limited. Without the  author ity  of Con­
gress the  President can not  fire a hostile  gun in any  case ex cept  to  repel the  a ttacks 
of an  enemy.” Ibid.,  1018.

Abraham Lincoln took a similar view of the  pres iden tial war  powers. Writing 
at  the  time of th e Mexican War, Lincoln said:

“* * * Allow the Pres iden t to invade a neighboring nat ion whenever he shall 
deem it necessary to repel an invasion, and you allow him to do so w henever he 
may  choose to say he deems it necessary for such a purpose , and  you allow him 
to make war at  his pleasure. Study to see if you can fix any limit  to his power in 
this  respect,  after having given him so much power as you propose. * * *

“The provision of the  Con stitution giving the warinaking power to Congress 
was dict ated , as I und ers tand it, by the  following reasons: Kings had always 
been  involving and  impoverishing the ir people in wars, pretending generally, 
if no t always, th at  the  good of the people was the  objec t. This our convention 
unde rstood to be the most oppress ive of all kingly oppressions , and  they resolved 
to so frame the Constitu tion  th at  no one man should  hold the  power of b ringing  
oppression upon us. But your  view destroys the  whole ma tte r, and places our 
Preside nt where kings have always stoo d.” 2 Writings of Abraham Lincoln, 52 
(Lapstez ed. 1905).

Pres iden t Ulysses Grant  recognized th at  he would have to come to Congress 
for autho rity  to act abroad. In  commenting on the  situat ion  in Cuba in 1875, 
he said:

“Persuaded,  however, th at  a p roper regard  for th e inte res ts of the Uni ted States 
and of its citizens en title s it  to relief from the stra in to which it has been subjec ted 
by the  difficulties of th e quest ions and  the wrongs and losses which arise from the 
contest  in Cuba, and th at  the inte rest s of hum anity itself demand the cessation 
of the  strife before the  whole island shall be laid  waste and  larger  sacrifices of 
life be made, I shall feel it my d uty , should my hopes of a sat isfactory adju stm ent  
and  of the  early  restoration of peace and  the removal of fu ture  causes  of com plain t 
be, unhappily, disappointed, to  make a fur the r communica tion to Congress at 
some period  not  far remote, and  during the  present session, recommending what 
may  the n seem to me to be necessary .” 2 State o f the Union Messages, 1302.

Chester Arthur  also called for congressional au tho rity to wage even limited war:
“A recent agreement with  Mexico provides for the crossing of th e fron tier  by 

the armed forces of e ithe r cou ntry in pur sui t of hostile Ind ians. In  my message 
of las t year I called a ttenti on  to  th e p revalen t lawlessness upon the borders a nd to 
th e necessity of legislat ion for it s suppress ion. I again  invite the att en tio n of Con­
gress to the  subj ect .” 2 State of the Union Messages, 1455.

Preside nt Wiiliam Howard Ta ft refused to move into  Mexico in 1911 despi te 
the danger to American inte rest s in th at  county:

“ It  seems my d uty as Commander in Chief to  place t roops i n sufficient number  
where, if Congress shall direc t t hat  they  en ter Mexico to  save American lives and 
pro per ty, an effective movement may be promptly made.  * * *

“The assumption by the press t ha t I con template  intervent ion  on Mexican soil 
to pro tec t American lives or pro per ty is of course gra tuitous , because I seriously 
doubt whether I have such autho rity, under any circum stances, and  if I had  I 
would n ot exercise it w itho ut express congressional  ap pro val .” 3 State of the Union 
Messages, 2447-2448.

More recen tly when Germany overran  Fran ce in May  a nd June 1940, Prem ier 
Paul Rey nau d of Fran ce wired Pres iden t Roosevelt for material  assistance on 
Jun e 10, 1940. Pres iden t Rooseve lt responded on Jun e 15, 1940 th at  material 
and supplies would be sent in ever-increasing quan titie s a nd  kinds. He continued :
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“I  know th at  you will under stand th at  these  sta tem ents carry with  them no 
implica tion  of mili tary  comm itments. Only the Congress can make such commit­
ments.” The Public Papers and Addresses of Franklin  D. Roosevelt, 1940, 267. 
[Emphasis  added.]

Pres iden t Dwight D. Eisenhower said in a  press conference on March 10, 1954: 
“The re is going to  be no inv olvement of America in war unless it  is the  resu lt of th e 
constitutional process t ha t is placed upon Congress to declare  i t. Now let us have  th at clear .”
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